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Current Topics. 
Judges’ Clerks. 


A Letrer in The Times of 18th inst. calls attention to 
can only be called a grave injustice to this eminently 
deserving body of men—the clerks to the judges in the High 
Court and Court of Appeal. Most, probably all, of them had 
served many years as clerks to the judges before the promotion 
of the latter to the Bench, and while serving in that capacity 
they were able to make a fair, and in some cases a very 
considerable, income by the fees paid to them along with those 
paid to their employers. As most of those who are promoted 
to the Bench enjoyed theretofore a highly remunerative 
practice, it followed that the proportionate fees falling to the 
clerks oftentimes aggregated a very considerable amount ; but 
this method and scale of remuneration vanished when their 
employers ascended the Bench, and there was substituted a 
salary of £400 a year, which can scarcely be described 

extravagant. In recent years, as every one knows, salaries 
generally have been paid on a more liberal scale, and it is 
somewhat invidious that the State should treat the judges’ 
clerks so parsimoniously. It is therefore to be hoped that the 
letter to which we have called attention, suggesting that 
judges’ clerks should be eligible for pensions, may bear fruit. 


Ultra Vires. 

WHILE we in this country have long been familiar with 
what is known as the doctrine of ultra vires, a subject on which 
Mr. Sewarp Brice, Q.C., wrote an elaborate treatise rather 
more than sixty years ago, we know it only in relation to the 
enactments of subordinate law-making bodies, such as railway 
companies, municipal corporations, and the like, all of which 
possess limited powers of legislation. In the United States, 
however, even Congress is not supreme in the sense that it is 
able, as can our Parliament, to legislate as it may seem good, 
Congress being like our subordinate bodies endowed with 
limited powers of legislation. The United States have 
written constitution and any legislation which conflicts 
with its fundamental provisions may be, and oftentimes has 
been, declared ultra vires by the Supreme Court. What may 
and does sometimes happen in the United States to the intense 
annoyance of the President and his Cabinet, may also happen 
: our overseas Dominions. Of this we are again reminded 
by the decision of the Judicial Committee of the Privy Council 
upholding the recent judgment of the Supreme Court of 


what 


a 


Canada declaring the Albertan Bank Taxation Bill of last 
year to be ultra vires the legislature of Alberta. We can well 
understand the keen sense of disappointment of the Provincial 
Government on being told judicially that a measure to the 
consideration and form which much thought has been 
bestowed, and one, too, regarded as of the utmost importance 
from the economic and social standpoints, must be consigned 
to the wastepaper basket; but President after President of 
the United States has had to experience the like chagrin, 
and until the basic character of the particular constitution is 
altered, and that is never a very easy matter, the courts have 
to face the very unenviable task of deciding whether some 
measure to which their fellow countrymen have devoted 
much thought in the hope of meeting the needs of the day is 
within the competence of the legislature. 


of 


Divorce for Insanity: Doctors’ Evidence. 

At the annual representative meeting of the British Medical 
Association at Plymouth last Monday, Dr. N. KE. WaTeRrIELD, 
chairman of the Central Ethical Committee, made an 
interesting statement concerning the problem occasioned 4 
a doctor being asked to furnish information in regard to the - 
condition of a patient to a prospective petitioner seeking 
dissolution of marriage under the Matrimonial Causes Act on 
ground of insanity. The speaker drew attention to the 
change in the position between the doctor and the spouse 
of the insane person occasioned by the latter deciding to seek 
relief of this kind. Prior to that the spouse of the insane 
person who was in close communication with the medical 
practitioner would have the power and opportunity of ascer- 
taining what was likely to be the evidence that the practitioner 
would give when called upon by the court. When the spouse 
decided to become a petitioner, the situation was altered. 
It was considered by the that information should 
only be given to the person who was appointed to look after 
the interests of the patient, and communication should cease 
when the husband or wife became a prospective petitioner. 
Communication should only then be made to the person who 
had been appointed as guardian of the patient. With regard 
to the production of records, which in the case of rate-aided 
hospitals were the property of the local authority and the 
Minister of Health, it had been decided with the concurrence 
of the Minister that all statutory and records 
should be furnished to a bond fide applicant desirous of taking 


council 


documents 
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In no circumstances should these records be 
first obtaining the permission of the 
The report of the 


proceedings. 
produced without 
authority to whom the records belonged. 
council states that it is advised that any opinion expressed by 
a medical practitioner as to a patient being of unsound mind 
would not be covered by the protection given under the 
Mental Treatment Act or the Lunacy Act; that the safest 
course would be for the practitioner to decline to express any 
opinion, save hy the direction of the court, but that he might 
place his records of the case at the disposal of an independent 
medical expert nominated hy the practitioner. Dr. WATERFIELD 
urged that a practitioner in performing his duties to assist 
the legislature as far as lay in his power had a right to 
protection from attack by any patient on whom he might be 
called to report. It was thought necessary and advisable 
under the Mental Treatment Act of 1930 and the Lunacy Act 
to afford this protection, and that was what they were asking 
for. It was indicated that the council of the association was 
discussing with the Board of Control and the Medical 
Committee of the 
introducing amending legislation. 


The Coal Bill. 


THE character of the issues raised and the complexity of 


the various provisions discussed has rendered the Coal Bill 
during its later stages an unsuitable subject for treatment 
in these columns. It may not be out of place, however, 
briefly to indicate the position when that measure came 
hefore the House of Lords some ten days ago for the 
amendments to the amend 
MARL 
drew 


consideration of the Commons’ 
ments introduced into the Bill by that Chamber. 
STANHOPE, President of the Board of Education, 
attention to the fact that their Lordships inserted 117 amend- 
ments in the Bill and, with the exception of eight, they had 
all been accepted “in another place.” Of those eight, one 
had been returned with the object of its being re-drafted, a 
second had been accepted but transferred to another place 
in the Bill, two others were amended in a manner with which 
their Lordships were not likely to disagree, a fifth was 
considered unnecessary, and the remaining three had been 
rejected. The motion that the House consider the Commons’ 
amendments hem accepted, the proceedings were briefly as 
follows. The Lord Chancellor moved that the House should 
not insist on their amendment to el. 2 to provide that the 
vive directions relating to the 
control or management of a mine. The Commons objected 
to the amendment on the ground that it was unduly restrictive 
on directions as to safety which the Board might find it 
expedient to give and a new amendment was moved and 
agreed to in the House of Lords to meet this difficulty. 
Lorp Hastings moved that the House should not insist on 
their amendment that the vesting date be fixed by the Board 
of Trade, with the approval of the Treasury, not less than 
three months after the amounts ascertained hy valuation had 
been certified, but not earlier than Ist July, 1942, and moved 


Board of Trade should not 


in its place an amendment, which was agreed to, the effect of 


which would be, it was said, that there should be acompulsory 
payment of interest during the period which would elapse 
hetween the fixed vesting date and the date when compensa- 
tion became payable. It was also agreed that their Lordships 
should not insist on an amendment providing for arbitration 
on terms of renewal of coal leases, or on an amendment to the 
Third Schedule requiring the Coal Commission to pay costs 
and expenses reasonably incurred in connection with a claim 
for compensation in respect of surface damage arising from 
working of the coal. The House also agreed to a Commons’ 
amendment to a Lords’ amendment in order to provide that 
at least two of the members of the Commission should be 
persons who had administrative or other practical experience 
in the coalmining industry, of whom one should be a person 
who had been a wage-earner in the industry. 


House of Commons the possibility of 





Supreme Court of Judicature (Amendment) (No. 2) Bill. 

Ir may be briefly noted that the Supreme Court of 
Judicature (Amendment) (No. 2) Bill was read a second time 
in the House of Commons on 14th July and that the money 
resolution in connection therewith was agreed to in committee. 
The contents of the measure have already been indicated in 
these columns and these repeated. It may, 
however, be recorded that the Attorney-General stated, with 
reference to the provision for the appointment of three 
additional judges of the Court of Appeal, that experience had 
shown that the work of that court could not be adequately 
the existing two divisions. The present position, 
he said, neither fair to litigants nor to the court 
According to some points of view the Court of Appeal was 
the lynch pin of the judiciary and a measure which would 
enable that court to carry out its work expeditiously would 


need not be 


done by 
Was 


be welcomed. 


Road Accidents and the Law. 
IMPORTANT changes in the law 
Mr. CLaup MULLINS in the course of evidence recently given 
before the House of Lords Select Committee on the Prevention 
of Road Accidents. Mr. MULLINs stated that his experience 
at the Bar and as a Metropolitan magistrate had convinced 
were necessary 


were advocated by 


him that certain drastic changes in the law 
before there could be any reasonable hope of safer roads, and 
there are many without the advantages of that experience 
who will not only endorse that general proposition, but also 
find themselves in agreement with the changes advocated. 
Certainty of detection and punishment were, it was urged, 
a greater deterrent than severity of punishment, and it was 
the speaker’s considered opinion that the number of road 
accidents was in a large measure due to a_ feeling, 
unconsciously encouraged by the present law, that a motorist 
could take risks because escape from the consequences was 
always a reasonable possibility. However reckless or criminal 
a motorist might be, his insurance policy was allowed to cover 
all his personal loss, as well as that of third parties, with the 
sole exception of any fine that might be imposed. Mr. MuLLINs 
expressed it as his opinion that this was contrary to public 
policy, but he indicated that the High Court—enforcing a law 
in horse-traftic days—refused to accept this view. He stated 
that when on the bench he often felt inwardly angry at the 
thought that had found to be 
dangerous was going to have his repairs—perhaps a new 
car—and all his expenses except the fine paid by the 
insurance company, and he thought that motorists would 
instinctively be more careful if they knew that the law would 
prevent their recovering on their policy in the event of their 
conviction for a driving manslaughter, 
dangerous driving, or driving under the influence of drink or 
drugs. It was not that there should be any 
interference with third party liability. Readers will doubtless 
recall Cases in which the indemnities provided by motor car 
policies have been discussed with reference to public policy, 
reference to which is precluded here by considerations of 
space. While it is clear from such that these 
contracts do not, in providing the facilities to which objection 
is taken, offend against public policy, they could readily be 
made invalid in those respects by a change in the law, and 


a driver whose driving he 


serious offence 


suggested 


decisions 


for this there would appear to be a good deal to be said. 


Res Ipsa Loquitur. 

ANOTHER suggestion, which may be less widely approved, 
is that in cases of cross-road collisions there should be certain 
exceptions to the general rule that in all prosecutions the 
police have to prove their case. It was urged that on proof of 
such a collision and that the defendants were the drivers, the 
law should be res ipsa loquitur, and there should be a 
conviction unless either or both parties could satisfy the 
court of their innocence. Mr. MULLINS said that at present 
he often found himself unable to distinguish between the 
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driving of the two drivers; but he had only one of them 
before him as defendant, while the other was the police 
witness. The police could only charge both if there was 
independent evidence against both, which was seldom. A 


further suggestion was that all cases involving charges of 


driving while under the influence of drink should be heard 
without a jury. The speaker feared that juries had proved 
themselves unsuitable tribunals in this kind. 
Repeatedly, he said, he had been inwardly outraged at 
acquittals by juries in cases he had sent for trial. It meant 
that any man who could produce £50 for legal assistance 
could elect to go for trial by jury and stood a better chance 
of getting off. In that respect it was a case of * one law 
for the rich and another for the poor.” The poor man 
the taxicab or lorry driver—had got to put up with the 
severity of the magistrates, who were far less likely than 
juries to be influenced by sentimental considerations. Recent 
figures show that the toll of death and injury on the roads 
continues substantially unabated notwithstanding all the 
measures Which have been taken. It can hardly be doubted 
that substantial improvement could be effected by well- 
conceived changes in the law, and it will be interesting to see 
how far the committee is prepared to endorse the foregoing 
constructive suggestions. 


cases of 


The Regulation of Advertisements. 

In the course of its recently issued annual report the 
Scapa Society urges that neither the Town and Country 
Planning Act, 1932, nor the Advertisements Regulation 
Acts, 1907 and 1925, are proving suflicient to achieve ** the 
end desired by all who have the preservation of the amenities 
of Britain at heart,” and certain suggestions are put forward 
in order to bring about a more effective control of indis- 
criminate advertisement. 
compulsory licensing should be instituted under which no 
advertisement (with certain exceptions for the protection 
of local trade’ could be lawfully exhibited without the prior 
consent of the local authority. As an alternative—if it is 
considered that compulsory licensing would invest the 
authority with too despotic a power—it is maintained that the 
existing system would be greatly improved by giving the 
authority the right to remove offending advertisements, 
subject to a right of appeal against their decision, and also 
by authorising the intending exhibitor of an advertisement 
to apply for and obtain the consent of the authority before- 
hand, should he care to do so, and thus obtain an assurance 
that his advertisement would be allowed to remain. In 
addition to the alleged inadequacy of regulative enactments 
where they operate, the Society points to certain methods 
of advertising which are at present completely unregulated, 
such as advertising from the sea by vessels carrying neon 
or other signs which patrol the coast off popular resorts, and 
from the air by low-flying aeroplanes trailing legends on 
banners. It is urged that there is ample scope for adver- 
tising without using the sea or the sky for the purpose, and 
both should be regarded as inviolable. It may be suggested 
with some confidence that the majority of our readers share 
the Society’s objection to indiscriminate advertisement, 
while many would doubtless favour a greater measure of 
regulation than exists at present. But a system of compulsory 
licensing if it were to be effective would involve the formu- 
lation of some standard of discrimination and this might 
be no easy matter. De gustibus non est disputandum. 


Housing (Rural Workers) Amendment Act: Circular. 
THE attention of readers may be briefly drawn to a circular 
(No. 1716) which has recently been issued by the Ministry 
of Health on the subject of the Housing (Rural Workers) 
Amendment Act, 1938. As readers may remember, the new 
Act extends the operation of the Housing (Rural Workers) 
Acts of 1926 and 1931, which would have expired on 24th June 
of the present year, to 30th September, 1942, and introduces 
a number of amendments designed to facilitate their use. 


It is suggested that a system of 





The circular outlines the main provisions of the Act and 
indicates the principal changes which have been effected. 
These have already been dealt with at some length in these 
columns and cannot be repeated here. One passage of the 
circular as indicative of general policy concerning this 
important question from the view-point of rural amenity 
should be referred to. The character and scope of the work 
to be carried out with the help of the Acts is described as of 
primary importance. Ordinary works of repair, it is stated, 
are excluded, and it should be the objective to secure not 
simply such amount of work as would be sufficient to bring a 
house up to a minimum standard of fitness or to save it from 
falling below that standard, but such substantial and compre- 
hensive improvements as will make the house as near as can 
be comparable in its standard of structure and amenities with 
a modern house. Information which has on occasion been 
supplied by individual local authorities in regard to work 
already done under the Acts shows, it is said, that substantial 
expenditure has often been incurred by owners in excess of the 
statutory minimum with the idea of obtaining the aforesaid 
objective, and the Minister welcomes the attitude which this 
action betokens. The circular continues: *‘* No will 
suggest that in every way and in every case there can be any 
exact comparison between an old and a new house, but by 
careful attention to the range of practical works it should 
usually be possible to make the life of the occupants as healthy 
and comfortable in the old house which is reconstructed as in 
The success of legislation of 


one 


a new house on the same site.” 
the type to which the Housing (Rural Workers) Acts conform 
depends so very largely upon the co-operation of the community 
that this general statement of policy is of more than ordinary 
interest. Readers desiring further information must be 
referred to the circular itself, which is published by HM. 
Stationery Office, price Id. net. 


Recent Decisions. 

In Wilkinson and Another v. Spiro and Others (The Times, 
13th July), Macnacuren, J., held that the plaintiffs were 
entitled against certain of the defendants to damages for 
fraudulent conspiracy in connection with stocks belonging 
to the plaintiffs, as a result of which they were deprived of 
stocks and shares and had lost the value thereof. A stay of 
execution, pending notice of appeal, was granted to one of the 
defendants who, as his lordship found, was not a party to the 
gross deception practised on the plaintiffs but had assisted 
in the conspiracy by knowingly issuing documents which were 
false and fraudulent. 

In Attorney-General for Alberta v. Attorney-General for 
Canada and Others (The Times, 15th July), the Judicial 
Committee of the Privy Council upheld a decision of the 
Supreme Court of Canada to the effect that the Bank Taxatioy 
Bill, which was passed by the Legislative Assembly of Alberta 
in 1937, was ultra vires the Provincial Legislature. The Bill 
sought to impose upon every corporation or joint stock 
company, other than the Bank of Canada, incorporated for 
the purpose of doing banking or savings bank business and 
transacting such business in the province, an annual tax 
(in addition to any tax payable under any other Act) of 
one-half per cent. on the paid-up capital, and of one per cent. 
on the reserve fund and undivided profits. 

In Racecourse Be thing Control Board v. Mount (p. 605 of 
this issue), the Court of Appeal (GreER, SLEsSsER and 
MacKINNon, FAR upheld the decision of a county court 
judge to the effect that the plaintiffs could recover from the 
defendant the amount by which, owing to a mistake of their 
clerk, he had been overpaid in respect of winnings derived 
from bets made on a totalisator. The obligations of the 
Board were clearly stated in s. 3 (3) of the Racecourse Betting 
Act, 1928, and they had no power to make gifts to those who 
had not won. Those obligations were not affected by r. 4 
made by the Board under s. 2 (8) of the Act, which provided : 
* Dividends should be examined before leaving these window 


as mistakes cannot be rectified later.” 








596 


THE SOLICITORS’ JOURNAL. 


July 23, 1938 








Criminal Law and Practice. 
EVIDENCE OF BAD CHARACTER. 


rules to he observed in cross-examination of an 
person as to his character are contained in s. J, 


Section J 


THE 
accused 
proviso (f), of the Criminal Evidence Act, 1898. 
provides : “* Kvery person charged with an offence, and the 
wife or husband, as the case may be, 
shall be a competent witness for the defence at every stage 
of the proceedings, whether the person so charged is charged 
Provided as 


of the persol so charged 


jointly with any other 
follows... (f) A person charged and called as a witness in 
pursuance of this Act, shall not be asked, and if asked shall 


not be required to answer, any question tending to show that 


solely or person : 


he has committed or been convicted of o1 been charged with 
any offence other than that wherewith he is then charged, 
or is of bad character, unless. . ley Then follow the exceptions 
where a previous offence or conviction is relevant to prove 
the present charge, or where the prisoner has attacked the 
where the 


character of witnesses for the 


prosecution, or 
prisoner has eiven evidence agaist any other person charged 
with the same offence. 

The law on this matter, as the Lord Chief Justice recently 
observed in R. v. Cohen (28th June, 1958), 3 All E.R. 380, 
is clear, important and rigorous. where 
conspiracy and 


That was a case 


a person charged with receiving goods 


obtained by means of false pretences was asked questions in 
cross-examination as to the date of his discharge from bank 
ruptcy and whether it had occurred to him to keep books. 
The questions and answers concluded : ee No use at all in 
it would not make the slightest difference ¢ 

Or in your prosperity ? 
Or in your honesty? It 


keeping hooks 
In my bankruptcy it could not. 
difference. 

The prisoner Was convicted on both 


It would make no 
is the same thing.” 
two 


sentenced to imprisonment and 


charges and 
concurrently to five years’ penal servitude, 

Emphasis was laid in the judgment of the Court of Criminal 
Appeal on the fact that it is sufficient if the question put 
tends to show that the prisoner has committed or has been 
convicted of, or been charged with, some offence, or that he 
is of bad character. The object of the enactment, the court 
sald, was as stated in R. v. Ellis [1910] 2 K.B. 746, at p. 745: 
* That it should not be suggested to the members of the 
jury by means of any questions put to the prisoner that he 
Any questions or series of 


year 


has committed another offence. 
questions which would reasonably lead a jury to believe 
that it was being imputed to the prisoner that he had com- 
mitted another offence, would in our opinion tend to show 
that the prisoner had committed that other offence. It does 
not in the least depend on the object of counsel putting the 
question. The of the Act are not ‘with a view to 
they are ‘tending to show.’ Moreover, if they do 


words 
show, ’ 
so tend, it is quite immaterial whether the evidence would 
be admissible or the question admissible on other ground 

As we read the statute, when a prisoner is charged with 
offence * A,’ 
not to be asked unless the proof of offence ‘ B 
offence ‘ A.” This extract was from a judgment delivered 
by a court consisting of six judges, in a case of obtaining 
A by false pretences in which the prisoner 


questions tending to prove offence *‘B’ are 


is ev idence of 


cheques from 
was asked questions tending to show that he had committed 
other frauds on A. 

The Lord Chief Justice said that precisely the same kind of 
consideration applied to questions tending to show that a 
person of bad The questions 
in your honesty ”’ tended to convey 


prisoner is a character. 
culminating in the words ** 
the impression that the prisoner was dishonest, and even 
though the object aimed at by the question was otherwise, 
that was not material. The conviction was, therefore, quashed. 

If a case is heard by justices sitting without a jury, i.e., 
at petty sessions or on appeals to quarter sessions, there are 





cases where a conviction will be upheld even though there is 
put to the accused a question which is improper under thy 
section. In Barker v. Arnold [1911] 2 K.B. 120, a Divisional 
Court refused to disturb a conviction by justices at petty 
sessions where the prosecuting solicitor in cross-examining 
the accused on a charge of assault a ked whether he had hot 
previously been convicted of the same offence. 
answer could be given the justices stopped the solicitor, who 
then remarked that he had a certified copy of the conviction. 
The justices convicted, and stated that the incident was 
; their decision. 


Before any 


completely ignored hy them in arriving at 
It is quite clear from this case that whatever might reasonably 
be exper ted to be the effect on the 
such a question, if in fact that effect is not conveyed, no harm 
is done, and a conviction cannot be quashed. 

The precise duty of the tribunal if a question of this sort is 
put was dealt with in the judgment in R. v. Ellis (supra) : 
* In our opinion it is the duty of the judge not to wait for any 
objection from the prisoner’s counsel, but to stop such questions 
himself, and if by mischance the questions be put, it is equally 
the clear duty of the judge to direct the jury to disregard it 
and not let it influence their minds.” 

If that is done the difficulty still remains of ascertaining 
whether a jury’s mind has been affected in fact. In R. v. 
Morrissey, 23 Cr. App. Rep. 188, this difliculty was held to be 
insurmountable in spite of the fact that the recorder did his 
best in his summing up to persuade the jury to put the 
questions completely out of their minds. The 
Lord Chief Justice there said : °° The mischief had been done 
and we think it was incurable.” This difficulty does not exist 
to the same extent where a person 1s CONN ieted hy magistrate s 
without a jury, and in Jenkins v. Feit (1923), 67 Sou. J. 706, 
held that the magistrate must consider whether the 


improper 


it was 
impression made upon his mind by such questions or answers 
“can or cannot be effaced when the task of forming a judgment 
arises, and whether upon the rest of the evidence, that is to 
say, the evidence which is not open to any observation, the 
materials are such as to lead to a conviction.” The considera- 
tion of questions of this sort is fraught with difficulties, and 
who has to 


one can indeed sympathise with a magistrate 


decide what effect a particular statement had on his mind. 








Abortion and the Law. 


A CONSIDERATION from the strictly legal point of view of the 
resulted on Tuesday last in the acquittal of 
William Bourne on a charge of unlawfully using 


case which 
Mr. Aleck 


an imstrument miscarriage of a 


with 
girl under the age of fifteen will, apart 
lawyers, be specially salutary to laymen. 
of that kind may serve particularly to prevent the various 
likely to arise from a layman’s reading of 


intent to procure the 
from its interest to 
A consideration 


misappre hensions 
the report of the case and from the way in which the case has 
been referred to in the press. It cannot be too strongly 
emphasised that no new or controversial situation has been 
created by Mac naghten, J's. interpre tation of the relevant 
statutes as stated in his observations to the jury. The case 
contains ho new social reformers ; no 
new law has been declared, nor did anyone concerned in the 
The function of a jury is only 


food for moralists or 


case intend that it should be. 
to decide narrow issues of fact without regard to considera- 
tions of sentiment or morality, and the jury in the case were 
naturally not invited to do anything else. All that they were 
asked to do was to determine whether on certain evidence a 
certain operat lon Was or Was not necessary for the preservation 
of the health of a girl fourteen years of age. 

The facts of the case were simple enough: The girl in 
on 27th April, 1938, the victim at the hands of 
men of an assault which resulted in 
The case came, through the girl’s doctor, to 


quest Ion Was, 
certain her becoming 
pregnant. the 


mind of the tribunal of 
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notice of Mr. Bourne, an obstetrical and gynecological 

eon of the highest repute. He decided, after examining 
the girl, that, if the pregnancy were allowed to run its normal 
course, the result would be serious injury to her health. 
\ecordingly, her parents consenting, he performed an opera- 
tion terminating her pregnancy at St. Mary’s Hospital on 
ith June. 

To consider first Mr. Bourne’s motives in the matter, it is 
mportant to note that he never had any intention of trying to 
vet the law altered,” and it is damaging to him to suppose 
had that been his object, he would have set out to 
As was truly remarked in 


that 
achieve it by an act of defiance. 
The Times of 20th July: * The operating theatre is no place 
n which to contend for changes in the law of medicine.” 
Mr. Bourne, in his reply to the letter from the girl’s doctor, 
wrote of the kind of operation proposed : * T have done this 
and have not the slightest hesitation in doing it again. 
[ have said that the next time I have such an oppor- 
I will write to the Attorney-General and invite him to 
take action.’ When it came to the point, Mr. Bourne did 
not adopt that attitude ; nor must it be thought that the 
result of the case has been to vindicate any attitude of that 
kind. In evidence Mr. Bourne said, replying to his counsel, 
that he had thought very hard on the matter of inducing 

he had decided on the next occasion to 
obtain a ruling of the court. That he meant a ruling of the 
court as to the existing law, however, and not a ruling which 
might result in its extension, is shown by his subsequent 
statement that his interpretation of the law, based on every- 
day practice of men of repute in his profession, was that it 
was justifiable to perform the operation where there was 
danger to health. He could not, he said, draw a line between 
danger to life and danger to health ; to wait until there was 
danger to life was to wait until the woman was past assistance, 
lmplicit, therefore, in Mr. Bourne’s actions, was the conviction 


hefore 


tunity 


abortion, and that 


that they were within the law. 

Two statutory provisions are involved : §. 58 of the Offences 

Avainst the Person Act, 1861, so far as material, provides : 

whosoever, with intent to procure the miscarriage 
of any woman, whether she be or be not with child . . . shall 
unlawfully use any instrument or other means whatsoever 
with the like intent, shall be guilty of felony...” By s. 1 (1) 
of the Infant Life Preservation Act, 1929, * . any person 
who, with intent to destroy the life of a child capable of being 
born alive, by any wilful aet causes a child to die before it 
has an existence independent of its mother, shall be guilty 
of felony, to wit, of child destruction, and shall be liable on 
conviction thereof on indictment to penal servitude for life : 
Provided that no person shall be found guilty of an offence 
wider this section unless it is proved that the act which caused 
the death of the child was not done in good faith for the 
purpose only of preserving the life of the mother.” 

In the course of his opening of the case for the prosecution, 
the Attorney-General made the admission that, on the con- 
struction of the statutes, if it were necessary in order to save 
the life of the mother to use an instrument to procure a 
miscarriage, he would not submit that that would be an offence 
inder s. 58 of the Act of 1861. At the same time, Mr. Roland 
Oliver pointed out that the Act of 1929 contemplated the case 
vhere a woman was in the act of bearing a child—where 
child was being born—an observation of which Mr. Justice 
Macnayhten specifically expressed his approval. 
declaration of the law may 
for the defence was 
‘unlawful ” 


Mr. Justice Macnaghten’s 


low be considered. 3efore the case 
opened, he explained to the jury that the word 
Was not a meaningless word in s. 58 of the Act of 1861. It 
necessarily followed that there might be procurement of 
abortion which was lawful. In modern times, he said, when 
th Operation could be done by a skilled person without any 
risk to the patient, it was obviously lawful for- it to be 
performed for the purpose of saving the life of the mother. 





His direction to the jury, the learned judge said, would 
be that, if they were satisfied by the evidence, when they had 
heard it, that Mr. Bourne did not terminate the 
of the girl in good faith for the purpose of preserving the life 
of the girl, they should find him Guilty. If they thought 
that the Crown had not proved the negative which the law 
required, they should find him Not Guilty. In the course of 
his summing up, Macnaghten, J., said that t] 
s. 1 (1) of the Act of 1929 expressed what, in his opinion, 
had always been the law with regard to the procurement 
of abortion. His view was that it had always been the law 
that, on had 


a charge of procuring abortion, the Crown 
to prove that the act was not done in good faith for the 


pregnancy 


1e proviso to 


purpose of preserving the life of the mother. Referring to 
the discussion which had taken place during the trial about 
the difference between danger to life and danger to health, 
Macnaghten, J., said—and this constitutes the cardinal 
point of interpretation of the law decided by the case 
that he had great difficulty in understanding the meaning 
of the discussion, as life depended on health. and it might 
be that if health were gravely impaired death would result. 
In other words, he saw no division between preserving health 
and preserving life. 

Macnaghten, J., then put the clear case which, presumably, 
could never have caused doubt to anyone. He sail that, in 
a Case where a doctor was of opinion that a child could not 
be delivered without the death of the mother, he was entitled 
indeed, it was his duty—to perform an operation with a view 
to saving the life of the mother ; and the sooner the operation 
was performed the better. He then 
although, as we now know, within the law, is presumably of 
the type which has created the doubt. He said that, if a 
pregnancy had been likely to make the woman a physical 
or mental wreck, a jury were entitled to take the view 
that a doctor who, in those circumstances, and led by his 
belief, operated, was doing so for the purpose of preserving 
the life of the woman. And in those words the learned judge 
again signified his interpretation of the words * preserving 
the life of the mother ” as including the purpose of preserving 
her health. I 


1 eh 1 
put the Gase which, 


His final direction to the jury was therefore that, 
if the Crown had satisfied them beyond all reasonable doubt 
that Mr. Bourne did not perform the operation in good faith 
for the purpose of preserving the life of the virl, he Wis culty 
of the offence charged. It that 
direction that what had have been 
outside the law: must not have been done for any laudable 


reasons of sympathy with a shocking case ; 


was made clear to them by 
been done must not 
or with “ny idea 
of producing a new medical 
doctrine. The decision has not opened the smallest loop-hole 
for tacit evasion or individualistic interpretation of the law. 


test case, or of advaneing a 


It remains to comment on one final aspect of this case with 


its interesting ** 
merely, perhaps, of passing interest to a lawyer, but, 
one capable of misleading the layman. Certain of Mr. Oliver’s 
observations in his address to the jury on behalf of Mr. Bourne 


mixed question of law and facet,” an aspect 


avaln 


were capable of being read as an invitation to the jury to 
exceed their traditional function of deciding issues of fact 
pure and simple. Of course they were no such thing. Thus, 
counsel’s request to the jury to take a wide and liberal view 
of the meaning of * preservation of the life of the mother ” 
was in words which might have been used without alteration 
by way of submission to a judge as to the legal meaning to 
be imputed to those words. seid that, 
Mr. Bourne having come to the conclusion that the risk of 
allowing the girl to carry the child meant the risk of runing 
her life, the jury would say so if it were a crime in those 
circumstances to terminate the pregnancy. Both those 
observations might be read as an invitation to the jury to 
moral or humanitarian discretion in 


Similarly, counsel 


exercise some kind of 
arriving at their decision. 
the kind: they rested on counsel’s submission to the court 


They were naturally nothing of 
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that the preservation of the mother’s life included preservation 
of her health. 
kind may be regarded as automatically directing themselves 
to the judge or to the jury according as they deal with 
In the result, the 
jury were called upon to decide only the clearest and narrowest 
issue of fact : been 
done in good faith for the preservation of the life, which 
meant the health, of the girl. smallest 
scope for their sympathies or for their prejudices, 
to a conclusion, with which on the facts it would be hard to 
disavree, that Mr. Bourne was in good faith of the opinion 
that the operation Was necessary to preserve the girl’s health : 
and Mr. Bourne’s immediate discharge followed. 

The law is not always such an ass as those who are not 
called upon to study it may suppose. 
far from proving obsolete, it has been shown, as 
The appearance 


Or. again, counsels’ addresses in a Case of this 


submissions of law or submissions of fact. 
whether the operation in question had 


There was not the 
They came 


In the present Case, so 
judicially 
interpreted, to be humane and reasonable. 
that the case may at first sight present of being an extension 
of the law from the fact that the law 
has been shown to permit what many, either from prejudice 
might not have ventured to do, 


seems to arise solely 


or from fear of transgressing, 








Company Law and Practice. 


Au. the readers of this column must have frequently come 
across an article in the articles of association 


Articles of a private company which restricts 
Restricting the transfer of the shares of the company 
the Transfer and only allows them to be transferred 
of Shares. toa particular class of persons, and it may 


have occurred to some of them to wonder 
why such provisions are not void as offending against the 
rule against perpetuities in the same way that options to 
purchase the land contained in a lease have been held to 
offend against that rule. 
can really be summarised by reference to two cases dealing 
Clifton [1905] 2 Ch. 257, 
Heather {1906| 2 Ch. 532. In 
the first case there was an option to purchase contained in 
| 


ease 


The position with regard to opt 1ONS 


with thus topic, viz., Woodall vy. 
and Worthing Corporation v. 


a lease for ninety-nine years and the assignee of the 
sought to exercise the option, In dealing with the contention 
that the option was void for remoteness, Warrington, J., defines 
the follows: “ Now the rule 


against perpetuities, with which we are all familiar, is a rule 


rule against perpetuities us 
which fixes a limit of time, now accepted as a life or lives in 
heing and twenty-one years afterwards, within which every 
limitation subsequent 
vests at all, 


not being a 


necessarily vest, if it 


executory limitation, 
to an estate tail must 
on pain of being otherwise void.” Then he goes on to say 
that the grant of the option creates an interest in the land 
on the authority of London d& South Western Railway vy. 
Giomm, 20 Ch. D. 562, and in that case Jessel, M_R., explains 
the nature of the interest in the land given by an option to 
purchase, having first pointed out that the rule 
perpetuities will only apply if such an interest in the land is 
created. The right to call for a conveyance of the land ts 
an equitable interest. or equitable estate. In the ordinary 


against 


case of a contract for purchase there is no doubt about this. 
A person exercising that option has to do two things, he has 
to give notice of his intention to purchase and to pay the 
purchase money : but as far as the man who is liable to convey 
is concerned, his estate or interest is taken away from him 
without his consent, and the right to take it away being 
vested in another, the covenant giving the option must give 
that other an interest in the land. Consequently, in Woodall 
v. Clifton, Warrington, J., held that the option given by the 
lease could not he enforced as being void for remoteness. 
That case went to the Court of Appeal, where his decision was 





court that the grounds on which Warrington, J., had decided 
this point were not correct. 

This case Was followed in the case of Worthing Cor poration 
v. Heather, where it was held that a contract to sell a particular 
pier e of land contained in a lease not limited in point of time 
so as to bring it within the time allowed for the postponement 
of vesting by the rule against perpetuities could not be 
Notwithstanding this, 


specifically performed hy the court. 
lessees were held entitled, on the lessor’s refusal 


however, the 
to convey the land to them on receiving the stipulated notice, 
to recover damages for breach of contract. The ground for 
this decision is perfectly clear. The rule against perpetuities 
has no concern with personal contracts as such, but is merely 
concerned with equitable interests, and in the case of contracts 
it can therefore only apply where the contracts create such 
interest and only affects the interests so created or purported 
to be created, and not the legal tie brought into being by 
the contract as such. 

I would pause here to point out that there seems to be no 
difference in principle in dealing with this question whether 
the property the subject of the option, or in which the interest 
is created by the covenant, is real or personal, and the 
reasoning in London & South Western Railway v. Gomm, which 
is the first authority for the proposition that an option to 
purchase creates an interest in the property, would be equally 
applic able to personal property. The position with regard to 
land seems reasonably plain in the light of the authorities 
above. A fetters the 
powel of free alienation for a period longer than a life in 


referred to covenant which owner's 
being and twenty-one years afterwards cannot be enforced 
in equity, but damages for breach of such a covenant can be 
Prima facie, therefore, the position would be 
the same in the case of personal property, and therefore also 


na limited company 


obtained ut law. 


in a ease where the owner of a share 
was unable to dispose of that share except to a limited class 
of persons under such an article as I referred to at the 
beginning of this article. 

There ts, 
that the rule against perpetuities has no hearing on such an 
article in the case of Borland’s Trustee v. Steel Bros. & Co. 
[1901] | Ch. 279. The first part of the headnote to that case 


follows : f 


however, apparent authority for the proposition 


reads as * Provisions in a company’s articles of 
association compelling a shareholder at any time during the 
continuance of the « ompany to transfer his shares to particular 
persons at a particular price are not void as tending to 
perpetuity.” In his judgment, Farwell, J., says that the rule 
against perpetuity has no application to personal contracts, 
and he goes on to say that the articles are a personal contract 
Mr. Borland and the other shareholders in the 
and he would be bound by them, as also would his 
! bankruptcy. That is all that he 
namely, that the trustee in bankruptcy is bound by 
the contract contained in the articles as to transfer of shares 


COMpAany 


trustee |} decides on this 


point, 


It is important, however, to note what the 
The articles provided for an 
intending transferor of shares giving notice of intention upol 


in the 
form of this proceeding was. 


( omMmpany. 


which certain consequences followed, and one of the articles 
provided that where shares were held by certain persons 
(in which class Borland was) the directors might require then 
to give the transfer notice, and if they did not do so within 
ah Sper ified time they should be deemed to have done so in 
accordance with the articles, and that subsequent proceedings 
that The 
accordance with those provisions, and this proceeding was al 
action by the trustee in bankruptey of Borland in which he 


might be taken on footing. directors acted i 


Claimed an injunction restraining the directors from so acting 
It will be seen, therefore, that the company was merely acting 
on its legal rights given it by the articles, and was not invoking 
the jurisdiction of the court of equity to assist it to compel 
the performance by the shareholder of the covenant into 


upheld on another ground, but it was not suggested by that : which he had entered, for that covenant contained in itself a 
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method for legally enforcing it without recourse to a court of 


equity. This decision, therefore, is perfectly consistent with 
those relating to options to purchase land, and it proceeded 
on the footing that any legal rights might be made to exist 
for an indefinite period of time. Had the decision vone to a 
greater length than this and been authority for the proposition 
that a Company would be able to enforce in equity by 
injunction a restriction on the transfer of shares, it would 
seem to be very difficult, if not impossible, to reconcile it with 
the two cases referred to above, but it does not do so, and 
for that reason it may be that the first part of the headnote 
quoted above is misleading as stating the principle in too 
wide terms. It is, of course, a matter not concluded by 
authority, but one practical result does, I think, emerge from 
this consideration of cases which one would not expect to 
have found their way into this column, and that is that in 
spite of the case of Borland’s Trustee v. Steel Bros. & Co., it 
would be unsafe to rely on being able to enforce by injunction 
restrictions on the transfer of shares imposed by the articles 
of a company, and that the safer and the proper course to 
adopt is to draft such articles in a form similar to those in 
that case, where the remedy of the company was created at 


law by the agreement contained in the articles themselves. 








A Conveyancer’s Diary. 
Ir has, | think, been generally assumed that where a limited 
owner discharges incumbrances out of his 
own money he will be entitled to have the 
incumbrances kept alive for his own benefit 
in the absence of circumstances which show 
that such was not his intention. 

A case of some interest in this connection 
is Re Warwick's Settlement Trusts: Greville 
Trust Co. v. Grey {1937| Ch. 561, and in the 
C.A. [1938] 1 Ch. 530. 

The tenant for life of certain settled estates charged ‘with 
a jointure and portions together with interest on the portions, 
sold his equitable life interest to an unlimited company, which 
thereby became entitled to receive the rents and profits of the 
property subject to discharging thereout all outgoings and 


Rights of 
Tenant for 
Life Paying 
Deficiency of 
Rents to Meet 
Income 
Charges. 


outstanding liabilities. In three successive years the rents 
and profits received were insufficient to pay in full the 
jouture and the interest on the portions, and the company 
voluntarily and without any arrangement with or notice to 
other persons interested in the estates made up that deficiency. 

It was held by Farwell, J., (1) that the jointure and the 
interest on portions were a continuing charge on the settled 
(2) that during the lifetime of the tenant for life, 
or so long as the settled estates remained unsold, it could not 
be shown that when a final account of the life tenancy was 
taken there would be a deficiency in the total rents and 
profits: and (3) that accordingly during that period no claim 
lor recoupment of any sums paid by the tenant for life 
to make up a deficiency in one or more years could be 


estates : 


entertained. 

That decision created, to say the least, a somewhat 
anomalous situation, Assuming that the company had. the 
night to be recouped out of capital, it is difficult to see on 
What principle it had to wait until the final account was 
taken of the rents and profits after the death of the tenant 
for life. Whether they had such a right or not, in the circum 
stances of that case, the learned judge did not decide, but he 
held that even if there was such a right it could not be 
euforced until after the death of the tenant for life, because 
until then it would not be known whether recoupment could 
hot be made out of surplus income in subsequent years, which 
surplus income would have been primarily liable for the 
recoupment. 

In the Court of Appeal the decision of Farwell, J., was 


atirmed, but on different grounds, and even the members 





of that court were not unanimous upon the point of law, 
which is of general interest. Sir Wilfrid Greene, M.R., came 
to the conclusion, on the facts, that the company was not 
entitled to any recoupment at all, because the evidence 
showed that there was no intention on the part of the company 
to keep the charges alive for its benefit. The learned Master 
of the Rolls, however, said that if, in fact, the charges had 
been kept alive for the benefit of the company, that would 
have given the company an immediate right to enforce 
recoupment out of capital without waiting to see whether in 
subsequent years during the lifetime of the tenant for life 
there was surplus income out of which recoupment could be 
made. 

Clauson, L.J., whilst agreeing with the Master of the Rolls 
that on the facts there was no right of recoupment, expressed 
doubt whether, if there had been such a right, the company 
would have been entitled to enforce it before the death of the 
tenant for life. 

Now the position of a limited owner where he has paid off 
charges upon the estate out of his own moneys was stated 
by Jessel, M.R., in Adams v. Angell (1877), 5 Ch. D. 634. 
His lordship said: “* Now in a court of equity it has always 
heen held that the mere fact of a charge having been paid 
off does not decide the question whether it has been extin 
vuished. If a charge is paid off by a tenant for life, without 
any expression of his mtention, it 1s well established that he 
retains the benefit of it against the inheritance. Although 
he has not declared his intention of keeping it alive, it is 
presumed that his intention was to keep it alive, because it 
Is manifestly for his benefit.” 

Much the same was said by Lord Maenaghten in Thorne v. 
Cann [1895] A.C. 11: °° Nothing, I think, is better settled 
than this, that where the owner of an estate pays charges on 
the estate which he is not personally liable to pay, the question 
whether those charges are to be considered as extinguished or 
as kept alive for his benefit is simply a question of intention. 
You may find the intention in the deed, or you may find it in 
the circumstances attending the transaction, or you may 
presume an intention from considering whether it is or is not 
for his benefit that the charge should be kept on foot.” 

Sir Wilfrid Greene, M.R., in the course of his judgment in 
Re Warwick's Settlement Trusts, considered those and other 
authorities and pointed out that the right of a limited owner 
paying off charges was to have the charges kept on foot, and 
added : “It is not that he thereby becomes entitled, in some 
himself and the remainderman, to be 
recouped what he has paid. The incumbrance is * kept alive 
for his benefit... This is no picturesque expression it 
describes what in the contemplation of equity is the true 
The persons interested in the corpus have no 
object to the exercise by the limited 
owner of the right so acquired by him. What has taken 
place is a matter with which they have no concern. Their 
position is made no worse than it would have been if the owner 
of the charge had himself enforced it or had assigned it to 
The position of the limited 


account between 


result 


equity whatever to 


another person who enforced it. 
owner is in effect the same in the contemplation of equity as 
that of an assignee of the charge : he gets those rights against 
COrpus which the charge confers, no more and ho less. This 
is what is meant by * keeping the charge alive for his own 
benefit.” 

Upon the facts his lordship held that any presumption 
of an intention to keep alive the charges in favour of the 


Such facts are not of 


company were rebutted in that case. 
any general interest. 

Clauson, L.J., expressed the view that the equitable right ofa 
tenant for life who has discharged incumbrances, charged both 
on corpus and income but primarily payable out of income, was 
a right to have recouped to him out of capital the amount 
which he was out of pocket (by reason of having kept down 
the income charges) when the period ends during which 
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he is in receipt of the rents and profits out of which the 
income charge ought to be His lordship appears to 
draw a distinction between charges on capital and charges on 


borne. 


both capital and income where income Is primarily liable for 
payment. His lordship pointed out that when the rents and 
profits proved insufficient the tenant for life might apply to the 
court to direct a sale, and added: ‘* Under modern conditions 
the tenant for life would in most cases be able to proceed to a 
sale without invoking the assistance of the court. It is also 
open to the tenant for life to supply the deficiency out of his 
own pocket and to look to his equitable right to recoupment 
out of capital should it turn out that the future rents and 
profits accruing to the date when his receipt of them stops, 
whether by reason of a sale of the land or a termination of his 
life interest, leave him ultimately out of pocket. I know, 
however, of no practice under which (and [ hesitate to commit 
myself to the recognition of any principle upon which) he is 
entitled to have an immediate charge on the estate declared 
in his favour for a sum (provided to mect an income charge) 
in respect of which he is temporarily out of pocket by reason 
of his own deliberate act, but in the event be 
recouped to him in due course out of future rents and profits. 
\s, however, the point on which I hesitate to agree with my 
lord does not at present arise, | think it better not to express 


ie ae 
which may 


a concluded opinion upol it:”’ 

That seems to leave the question at issue In a very unsatis- 
factory position, in fact more so than did the judgment of 
Farwell, J. 





Landlord and Tenant Notebook. 


Section 12 of the Agricultural Holdings Act, 1923, the lengthy 
section which provides farm tenants with 
statutory security of tenure, places a Weapon 
in the landlord’s hand which is to be used 





Expenses 
Incurred in 


Preparation of in what strategists call, I beheve, an 
Claim for ‘offensive defensive.” The first sub 
Disturbance. section deals with the right to compensation 


for disturbance. There are two qualifying 
conditions, a notice to quit given by the landlord, and the 
quitting by the tenant in consequence of that notice: but 
then the tenant *; six possible dis 
qualifications follow; then, * avd unless the notice to quit 
states that it is given for one or more of the reasons aforesaid.” 

An unforeseen consequence of the use of this weapon was 
demonstrated in Re Agricultural Holdings Act, 1923, Dunstan 
v. Benney [1938] 2 K.B. 1, C.A., in which it appeared that 
a landlord had given a notice to quit, which stated, in accor 
dance with the sub-section, that it was given for the reason 
that the tenants were not cultivating the holding according 
to the rules of good husbandry. 

Interrupting the narrative, | will now refer to the sixth 
sub-section of s. 12, which deals with the measure of compensa- 


comes * unless 


tion. “The compensation payable under this section shall 
he a sum representing such loss or expense directly attributable 
to the quitting of the holding as the tenant may unavoidably 
incur upon or in connection with the sale or removal of his 
household goods, implements of husbandry, fixtures, farm 
produce or farm stock used on or in connection with the 
holding, and shall include any expenses reasonably incurred 
by him in the preparation of his claim for compensation 
(not being costs of an arbitration to determine the amount 
of the compensation), but for the avoidance of disputes, such 
sum shall, for the purposes of this Act, be computed at an 
amount equal to one year’s rent of the holding, unless,” 
ete. As was held in Minister of Agriculture and Fisheries 
v. Dean [1924] 1 K.B. 851, a tenant who incurs no such loss 
or expense is not entitled to any compensation for disturbance. 

Now the notice to quit in Dunstan v. Be niey Was served 
on the 7th July, 1933, and expired on the 29th September, 





Immediately after it was served, the tenants instructed 
The surveyor thereby qualified 


1934. 
a surveyor to view the farm. 
to give evidence as to its condition at the date of the notice. 
and the evidence which he ultimately gave and which was 
accepted by the arbitrator was to the effect that the holding 
was then being cultivated according to the rules of good 
husbandry. 

The arbitrator also found however that the tenants did not 
incur any loss or expense directly attributable to the quitting 
of the holding upon or in connection with the sale or removal 
of goods, produce, stock, ete. He found that they were 
liable to pay the surveyors fees, and submitted to the county 
court, by way of case stated (see. s. 16 (4) and Sched. II (10)), 
the question whether the landlord was liable to pay the 
tenants compensation for disturbance. The county court 
held that he was so liable, and he appealed. 

It was clear that the tenants, in order to be entitled to 
compensation, must establish that the surveyor’s fees belonged 
to the category of * expenses reasonably incurred by him” 
(the tenant) “in the preparation of his claim for compensation.” 
The argument advanced on behalf of the landlords contained, 
substantially, two points ; the liability for the fees was not a 
* loss directly attributable to the quitting of the holding,” 
which had been * unavoidably incurred upon or in connection 
with the sale or removal of household goods,” etc., and there 
could be no claim for “* expense reasonably incurred ”’ unless 
there valid claim for loss unavoidably incurred, 
Secondly, the expense was not reasonably incurred in the 


were a 


preparation of a claim for compensation which had no existence 
and was not put forward till over a year later. 

The decision on the first point was expressed by Greer, L.J., 
“ The section when it uses the word * or’ means 
‘or’ and not ‘and’”. Thus, though the liability for fees 
Was not a loss directly attributable to the quitting unavoidably 
incurred in connection with sale and removal of goods and 


as follows 


stock, it might be an expense unavoidably and reasonably 
incurred in the preparation of the claim for compensation. 

Whether it was in fact reasonably incurred may be con- 
sidered a more difficult question. The decision that it was 
Was unanimous. Greer, L.J., considered that it was absolutely 
essential to the tenants that they should be prepared to meet 
the landlord’s contention that at the date of the notice they 
were not in fact cultivating this farm in accordance with the 
rules of good husbandry. It would not have been reasonable 
to ask them to postpone calling in the surveyor until the 
expiration of the notice. Slesser, L.J., said that as, if the 
landlord’s contention’ were sustained, the tenant would lose 
the right to compensation which he otherwise possessed 
under sub-s. (1), it was necessary in the preparation of his 
claim that he should be able to deny that contention ; and 
his lordship emphasised that that section dealt with the 
right and not with the measure. Scott, L.J., thought the 
expense was caused by the notice to quit. 

Now it is apparent that if in this particular case the land- 
lord’s notice to quit had alleged no reason he would have saved 
himself a year's rent, for the surveyors fees were the only 
occasioned to the tenant within the meaning 
of the section. How other loss and expense was avoided 
(if that be the right expression) I cannot say; for it has 
always seemed to me that the facts of Minister of Agricultur 
and Fisheries vy. Dean, supra, must be wellnigh unique, 
being intimately connected with the nature and functions of 
the tenant who wanted compensation only that he might 
distribute it among sub-tenants. However, it appears that 
in Dunstan v. Benney the tenants in fact incurred no loss 
or expense by having to move out and sell off. 

This being so, 1t would possibly have been of interest to 
know at what date it known to 
them that they could recover nothing on that account. The 
notice to quit was served, as we have seen, some eleven weeks 
earlier than was necessary. Possibly eleven weeks would 


loss or expense 


was or should have been 
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make no difference, but in circumstances which are already 
unusual, one should be surprised to find evidence that at the 
date of a service of a notice to quit a tenant could reasonably 
foresee that no loss or expense would be likely to follow from 
his quitting. If this should be the case, it would hardly 
seem to be the intention or the effect of the section that he 
should incur expense in preparing to meet an allegation which 
would make no difference to him. 

Another point of interest arises out of an observation made 
by Greer, L.J., at the end of his judgment: ‘ That notice’ 
(the notice to quit) ‘‘ was never withdrawn, and during the 
whole of the year which elapsed from the delivery of the 
notice until its expiration the notice was maintained by the 
landlord, and the tenants had to incur expense in the prepara- 
tion of their claim for compensation...” The allusion 
is to the first of three provisos to the first sub-section : 
* Provided that compensation shall not be payable under this 
section in any case where the landlord has made to the tenant 
an offer in writing to withdraw the notice and the tenant 
has unreasonably refused or failed to accept the offer.” 
There is no reported case to throw any light on the question 
when refusal or failure may be unreasonable, but it is thought 
that the time when the offer is made must be an important 
factor, and in Dunstan v. Benney, the landlord would have 
had to change his mind very quickly unless the offer to 
withdraw included an offer of payment of the surveyor’s fees. 

A matter also touched upon in the course of the proceedings 
was this: the arbitration followed a valuation by valuers 
appointed by the parties who dealt with other claims and 
agreed on all points except the liability of compensation 
for disturbance. The question arose and was argued whether 
the fee paid to the tenants’ valuer (who was not identical 
with the surveyor whom they had employed on receipt of 
the notice to quit) was an expense * reasonably incurred 
by them in the preparation of their claim for compensation.” 
Greer, L.J., did not decide this point, as it would not affect 
the result that one year’s rent was payable by way of com- 
pensation. Slesser, L.J., distinguished between costs incurred 
to support a claim, which would be incurred in the preparation, 
ete., and costs incurred in showing the amount due; the 
latter are expressly excepted by the words in brackets in 
sub-s. (6). The judgment of Scott, L.J., contains no allusion 
to the point. But one is reminded of Skinners’ Company 
v. Knight [1891] 2 Q.B. 542 ©.A., which decided that 
“compensation > demanded by forfeiture notices pursuant 
to what is now L.P.A., s. 146 (1), does not include the expenses 
of the notice, the landlord’s liability for which arises not 
from the breach of covenant, but “ solely from the fetter 
which the wisdom of the legislature has imposed upon the 
enforcement of the cause of action arising from that breach.”’ 








Our County Court Letter. 
DEVOLUTION OF STATUTORY TENANCY. 
In a recent case at Birmingham County Court (Walker v. 
Pickering), the claim was for possession of a house and for 
£50 as arrears of rent. The plaintiff's case was that a demoli- 
tion order had been made by the corporation, and therefore, 
in view of the Housing Act, 1936, s. 156 (1), the defendant 
could not plead the Rent Restriction Acts. The defendant’s 
case was that his mother’s late husband had become the tenant 
in 1915. The husband died in 1929, and his widow (the 
defendant’s mother) then became statutory tenant under the 
lnerease of Rent, ete., Act, 1920, s. 12 (1) (g). It was pointed 
out for the plaintiff that only one succession to the statutory 
tenancy was permissible, and that the defendant could not 
therefore claim the protection of the Act, even though he 
had been a member of the last statutory tenant’s family 
residing with her. The statutory tenancy had therefore ceased 
on the death of the defendant’s mother in February, 1937. 





His Honour Judge Dale made an order for possession in four 
weeks. See Pain v. Cobb (1931), 47 T.L.R. 596. 


INVALID CLAIM TO FURNITURE. 

In Dean v. Johnson, recently heard at Wandsworth County 
Court, the claim was for the delivery up of certain articles of 
furniture, or the payment of £10, their value. The plaintiff's 
case was that, having conducted a guest-house at Wix, she 
sold it to the defendant in October, 1937. Some of the furniture 
was bought by the defendant, who paid for three lots to the 
value of £7 15s., £3 7s. 6d., and £3 Ils. 6d. respectively. 
Other articles were left on the premises until the plaintiff 
should send for them, but delivery was refused when the goods 
were claimed. The defendant’s case was that he had only 
retained some emu eggs and sheets, which the plaintiff could 
have, on calling for them. He saw neither a portrait of the 
plaintiff, nor ten sacks of coal as alleged. His Honour Judge 
Haydon, K.C., observed that the parties had been friends, 
and were unbusinesslike in their arrangements. The plaintiff 
had not made out her case, and judgment was given for the 
defendant, with costs. 


GARNISHEE ORDER. 

In a recent case at Scunthorpe County Court (John Lysaght 
Ltd. v. Smith; Fox, garnishee) an application was made 
for the payment out of £19 9s. 2d., which sum had been 
paid into court by the garnishee. The judgment creditors’ 
case was that they had obtained judgment for £15 10s. and 
costs against the defendant, payable at £5 a month, which 
judgment was still unsatisfied. The defendant contended 
that the garnishee was indebted to himself in respect of the 
proceeds of sale of some property, and the defendant's 
permission had not been obtained to pay any of the amount 
into court. The sum was properly divisible among the 
defendant’s creditors as a body, and it would be inequitable 
for one judgment creditor to obtain any priority. His Honour 
Judge Langman made an order as asked. It is to be noted 
that payment into court by a garnishee is provided for by 
Ord. 27, r. 41, of the County Court Rules, 1936-7. 








Obituary. 
Mr. W. I. COOK. 

Mr. Walter I[vimey Cook, barrister-at-law, of Stone 
Buildings, Lincoln’s Inn, W.C., died at Sydenham on Tuesday, 
19th July, in his eighty-second year. Mr. Cook, who was called 
to the Bar by Lincoln’s Inn in 1882, was the senior of the Official 
Law Reporters, and in recent years had been attached to the 
Court of Appeal. 

Mr. C. C. S. FOOKS. ; 

Mr. Courtenay Cracroft Spurrell Fooks, barrister-at-law, of 
srick Court, Temple, H.C., died in London on Thursday, 
lth July, at the age of seventy-eight. Mr. Fooks, who wa 
the youngest son of the late William Cracroft Fooks, Q.C., 
was called to the Bar by Gray’s Inn in 1884, and practised on 
the South-Kastern Circuit and at the Mayor's Court. He wa 
Deputy Chairman of the Gresham Life and Gresham Fire 
and Accident Societies, and a Director of the Gas Light and 
Coke Company. 

Mr. C. W. HOLMES. 

Mr. Charles Walker Holmes, — solicitor, 
of Messrs. Holmes, Son & Pott, of New Broad Street, H.C., 
died at Lechlade, Gloucestershire, on Thursday, Ith July. 
Mr. Holmes was admitted a solicitor in L891. 

Me. J. T. SANDERSON. 

Mr. John Tunstall Sanderson, solicitor, senior partner in 
the firm of Messrs. Sanderson & Royle, of Lancaster, died on 
Monday, I&th July, at the age of seventy-one. Mr. Sanderson 


senior partner 


was admitted a solicitor in L890. 
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To-day and Yesterday. 


LEGAL CALENDAR. 


IS Juty.—On the Iskth July, 1872, fifteen years after the 
Indian Mutiny, Liakut Ali, one of the leaders 
of the revolt, was tried at Allahabad for his part in it and, 
being convicted, was sentenced to transportation for life. \ 
curious feature of the trial was the evidence given on his 
behalf by a young Englishwoman, who, as a girl, had been in 
Cawnpore at the time of the massacre of the Kuropeans. She 
told how she had been taken before the prisoner, who cave 
her the choice of dying or embracing Mohammedanism. 
When she chose death, he ordered her to be fed and cared for. 
After many adventures with the rebels she had finally escaped 
with his connivance. 


19 Juty.—On the 19th July, 1839, Thomas Powell, a 

Chartist leader, was tried for sedition at the 
Welshpool Assizes. A solicitor’s clerk in evidence told how 
he had heard a speech in which he 
whose Liberal inhabitants would preserve their rights, 
declared that the name of Welshpool had something offensive 
in it, for the inhabitants were Tories. Amid the cheers of a 
thousand hearers he had urged boldness and physical force in 
opposing tyranny. ~ You will march through every town 
and city without opposition, clearing every obstacle in your 
The witnesses for the accused declared his speech had 
been a model of conciliation urging only moral force, but he 
was convicted and sent to Montgomery Gaol for a year. 


had praised Newtown, 


rut 


way.” 


20 Juty.—Lord Westbury, formerly Lord Chancellor, died 
at his house in London on the 20th July, 1873, 
aged seventy-three. 

21 Juty.—On the 21st July, 1856, Elizabeth Brown was 
tried at Dorchester for the murder of her 


Five years earlier, when they were servants at the 


husband. 
same farm, she had been unwise enough to marry him, though 
she Was forty and he Was only nineteen. Soon after he beeame 
a carrier and, of course, his frequent absences aroused her 
jealousy. On the fatal might he had returned home late. A 
few hours after a neighbour heard screams, went to his house 
and found him dead with his head terribly battered and his 
wife standing by. Her story was that his horse had kicked 
him, but the jury convicted her, and before the execution she 
confessed her guilt. 

22 Juty.—On the 22nd July, 1824, Lord Balmuto died in 
his eighty-third after his 
from the Court of Session. His decline was 
hastened by the death under his roof of a kinsman wounded in 
a duel. 
robust, athletic man with a boisterous manner and a passionate 


year, two years 


resignation 
Typical of his generation of Scottish judges, he was a 


temper, made the more alarming by his black hair and heetling 
eye-brows. In court he often indulged in rough humour, 
though he resented an exercise of wit in others. 

The 23rd July, 1830, is the date of the ~ Act for 
the more effectual Administration of Justice in 
England and Wales,” whereby the offices of the Welsh judges 
were abolished and the appointment of three new judges to sit at 
Westminster was authorised. 
report had in effect passed sentence on the Welsh judicature 
Was among those who benefited in consequence, and John 


23 JULY. 


One of the commissioners whose 


Patteson, though not a silk and of only nine years” standing 
at the Bar, became Patteson, J., of the King’s Bench. 

24 Juty._-The Nottingham election in I841 was a reeular 
Katanswill affair judging by a trial at the 
Assizes on the 24th July, 1843. A publican was suing a 
solicitor, a committee of the fadical 
of that party had 
consumed unheard of quantities of ale, spirits and tobacco, 


member of the 
candidates. The voters and “ lambs ”’ 


and now the publican wanted to be paid. One witness 
described the flock of ~ lambs ”’ congregated in the house to 





the number of about seventy, saying they seemed more like 
wolves. He did not know what to do, nor would my lord, 
the judge, had he heen there. In the end the defendant 
Won. 

THE Wrek’s PERSONALITY. 

Insolent, self-confident and brilliant, Lord Westbury haus 
left behind 
plac id face a 
able fashion the effect produced by a mercilessly sarcastic 
political opponents, all fell 
While he was at the 
sar, a judu once appealed to him to be addressed at least 
With the most profound sincerity 


a somewhat equivocal reputation. His round, 
nd urbane manner heightened in a most remark 
Judges, 


tongue. bishops and 


victims to his. vitriolic invective. 
as a vertebrate animal. 
he believed in his own intellectual superiority to other men, 


and in the pursuit of the restless ambition to which this belief 


gave rise he could be unscrupulous and ruthless. Yet to 
those who did not stand in his way he would show the truest 
kindness, and in an address to the Young Men’s Christian 
Institute he once declared that “the principle of mutual 


benevolence. ot ad universal desire to do wood derived from 


Christianity, is one of the best and most sure modes of securing 


even temporal success In life.” Those who had only 
experienced his more acrimonious characteristics found a 
matter for merriment in this observation. 
Lord Westbury’s term on the Woolsack came to an untimely 


end when a public scandal brought down On his head “au vote 


sood deal ot 


of censure in the House of Commons. 
DECLINE OF BREACH OF PROMISE. 
By the passing of a bill sponsored hy a widow, the mother 
the State of Massachusetts had decreed the 
breach of promise cases. “I am extremely 
said the lady “that Massachusetts has outlawed 
Thus passes away in another jurisdiction 


of three girls, 
abolition of 

happy, 
love racketeering.” 
a running source of legal amusement. A recent book of 
memoirs records what must surely be the most paradoxical 
situation to which this class of case has ever viven rise. 
\ young lady was plaintiff, and her counsel opened with a 
passionate appeal on her behalf. After his examination 
in chief, the court was startled to hear the defendant’s counsel 
start his cross-examination with the question: “* Are you 
To this she replied * Yes.” The next question 
* = To the defendant.” 
tions which ensued between the plaintiff's counsel and his 
The fact was that the 
virl’s mother had been wholly responsible for the legal pro 
ceedings in which the girl herself took no interest. Meanwhile, 
the lovers had made up'their quarrel and married secretly 
without a word to anyone, 


married 2?” 
was: ~~ To whom 7?’ The recerimina 


clients delighted everyone in court. 


Murper as A Hasir. 

To judge by two recent cases, murder may one day take its 
place as a skilled profession. In Vienna, a red-haired, green 
eyed beauty of forty has been found guilty of murdering het 
husband, her baby daughter, her aunt and a business associate. 
At the Liége Assizes a widow of fifty-nine was found to have 
done a good deal better than that, having scored eleven 
murders in three and a half years, and made a testamentary 
profit out of That Wilson, 
the judge who condemned her to death, 
considered the vreatest criminal who ever lived.” 
a nurse by 


each. beats even Catherine 
whom Byles, J., 
She was 
profession, and at the moment of her arrest on 
seven separate charges of murder, she had just stepped out of 
the dock after hema acquitted, to the astonishment of everyone 
but the jury, of administering sulphuric acid to a patient 
During that case the detective 
sitting waiting for her in ourt had said to her ¢ ounsel after his 


with intent to murder her. 


speech for the defence: “ Very ingenious, sir, but if you succeed 


in getting that woman off, you will do her the worst turn 
And so it was The bodies of her 
victims already exhumed had furnished the evidence which 


hanged her. 


anyone ever did her.” 
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Notes of Cases. 
Judicial Committee of the Privy Council. 


Commissioner of Income Tax, Bombay Presidency and 
Aden +». Chunilal Mehta & Co. 


Lord Thankerton, Lord Romer, Sir Lancelot Sanderson, 
Sir Shadi Lal and Sir George Rankin. 
16th June, 1938. 

Inora- —ReEvVENUE—INcoME TAx—Business CARRIED ON IN 
INptA—DEALINGS IN DIFFERENCES ABROAD—TRANSACTIONS 
CARRIED OUT ABROAD BUT DIRECTED FROM INDIA 
Prorits FROM—WHETHER ARISING IN INDIA—-WHETHER 


ro BE INCLUDED IN ComputinG Tota. PROFITS OF BUSINESS 
InpIAN Income Tax Act (XI or 1922)—Inprian INCOME 
Tax (SECOND AMENDMENT) Act (XVIII of 1933). 
\ppeal from a decision of the High Court, Bombay, given 
a reference to it of questions of law by the appellant 
commissioner of income tax. 
The respondent assessee was for the year ending the 31st 
March, 1934, assessed to income tax in respect of the total 
ome of the business of broker and speculator in various 
commodities which he carried on in Bombay, where he had 
s only office. The total figure in respect of which he was 
essed included his profit for the year from foreign trans- 
which took place substantially as follows: the 
assessee telegraphed to a broker abroad, e.g., in New York, 


actions, 


or Liverpool, instructions to purchase a quantity of a certain 
Later he telegraphed to the 
He paid or received the 
He never paid 


on modity at a certain price. 
sume broker to sell the consignment. 
difference between sale and purchase price. 


the purchase price of the transaction, or received the proceeds of 


sale. By s. 4 (1) of the Indian Income Tax Act, 1922, 
. this Act shall apply to all income, profits or gains, as 


described .ins. 6, from whatever source derived, accruing, 


or arising, or received in British India SG ...0Re 
following heads /f income, profits and gains, shall be charge- 
able to income tax namely ... (iv) Business . fc 


The High Court having held in favour of the assessee that 
the profits from the foreign transactions should not be included 
the assessment, the Crown appealed. 

Sin GeorGE RANKIN, delivering the judgment of the Board, 
said that counsel for the appellant had argued that, as the 
exercise of skill and judgment in, and the giving of directions 
for, the formation of the contracts took place in sombay, 
Bombay was the place at which the assessee carried on the 
business which had produced the profit. That view proceeded 
upon a consideration of the particular transactions, but the 
argument had been reinforced or heightened by maintaining 
that, the profits from the foreign contracts being profits of a 
business carried on in Bombay, all the profits of that business 
became chargeable to tax as accruing or arising in Bombay, 
and that it was neither necessary nor permissible to diserimi- 
uate between any of the profits, profit in the case of a business 
being the result of all its transactions whether plus or minus. 
It could, in their lordships’ opinion, however, not be main- 
tained that, whatever a man decided upon in Sombay, and 

hatever might be done abroad in pursuance of the decision, 
It was 
mpossible, if the transactions were to be looked at separately, 


the profit from it must necessarily arise in Bombay. 


to determine the place where the profit arose by reference 
toa place in India where the instructions for the transactions 
were decided on, and not by reference to the transactions 
themselves or any feature of them. On the appellant's 
nain contention that the profits of the business must be 
computed as a whole, a business carried on in India could have 
ho profits which did not arise or accrue there. The Act 
would not bear that construction. It j 

! and 6 to contend that they required that the situation 
of the source should determine the place where the profits 


was a straining of 


arose, 


There was no necessity arising out of the general 





conception of a business as an organisation that profits should 
arise only at one place. To take profit in the case of a business 
so strictly that it must become an ultimate and simple figure, 
irreducible and referable only to Bombay, did violence to the 
language and scheme of the Act, a plain dictate of which was 
to discriminate between all kinds of profits according to the 
place at which they accrued or arose. The appeal must be 
dismissed, 

CounsEL: J. Millard 
J. Megaw, tor the appellant ; 
Hills, for the respondent. 
The Solicitor. India Office . 


Hull, and 
and ie. R. 


Tucker, W.C., Hubert 
A. M. Latter, K.C., 


SOLICITORS : Barrow, Rogers 
and Nevill. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.} 


Court of Appeal. 


Finska Angtfartygs A/B and Others «. Baring Brothers 
& Co. Ltd. 
Greene, M.R., Scott and Clauson, L.JJ. 
lith July, 1938. 


Despr—SHIPS REQUISITIONED BY ForEIGN GOVERNMEN' 
MoNEYS DUE IN RESPECT THEREOF WHETHER ASSIGN 
MENT MADE OF CERTAIN MONEYS IN BANK. 

Appeal from a decision of Luxmoore, J. (81 Sou. J. 1022). 


The plaintiffs were Finnish shipowners whose ships were 
requisitioned in 1916 and 1917 by the former Government of 
Russia for use in the Great War. They claimed that certain 
moneys were payable to them for the use of the ships and as 
compensation in respect of ships sunk by the enemy. The 
defendants had in their possession large funds deposited with 
them as bankers by the Russian Government before the 
revolution which established the U.S.S.R. Part of these 
funds stood to the credit of a separate account called the 
*Compte Spécial.” A complicated procedure 
payments out of this account. The plaintiffs claimed to be 
entitled as assignees of the former government to receive 
transactions 


coverned 


certain 
said to amount to assignments took place in autumn, 1917, 
in Petrograd. Luxmoore, J., action for a 
declaration that they were entitled to the payments in 
question. They appealed and obtained leave of the Court of 
Appeal to call further evidence. 

CLauson, L.J., reading the judgment of the court prepared 
by Greene, M.R., said that the judgment of Luxmoore, J., 
The customary machinery had heen set?in motion 


payments out of this account. The 


dismissed an 


was right. 
for effecting payment, but had been stopped before this could 
The plaintiffs had relied oh new evidence, but 
The appeal would be 


be achieved. 
their new case broke down on the facts. 
dismissed. 
CounseL: Sir William Jowitt, K.C., and Idelson ; Sir 
Patrick Hastings, KC... di Hi. Stamp and Vy. Holi 9: 
Souicirors : Roney & Co. ; Slaughter & May. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


In re Nicholson’s Settlement ; Molony ». Nicholson. 
Greene, M.R., Scott and Clauson, L.JJ. 
Isth July, 1938. 

POWER TO APPOIN1 
SPINSTER— OFFER TO 
RELEASE Power IN RETURN FoR RiGHtr TO Disposk © 
Part oF CapiraAL--OrrerR Rerusep— MARRIAGE OF LIFE 
TENANT—Power EXERCISED-—-WHETHER VALID. 


SETTLEMENT-—LIrFE INTEREST 
Huspanp— AGED 


TRUST 
TO SURVIVING 


Appeal from a decision of Farwell, J. (82 Sou. J. 36). 

The sole means of E.N., a spinster over eighty years of 
age, consisted of the income she derived under a settlement. 
The share she took thereunder was settled on her for life 
without power of anticipation. Thereafter, under the terms 
of the settlement, her share was to be held in trust for her 
issue, or in the event of there being no issue, for the other 
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beneficiaries. It was furt her provided that she might by deed 
or will apport that after her death all or ahy part of the 
income of her share should be paid to any husband who might 
survive her for his life or for any less period, and upon such 
conditions and with such restrictions and in such manner as 
she should think fit. Having lived for some years in America 
with a family not related to her, for whom she had formed a 
considerable affection, she wished to make some provision 
for them. In 1933 and 1934 she sought by correspondence to 
make a bargain with those of her relations who would become 
entitled to the capital of her share after her death, whereby 
she would have released her power to appoint the income 
thereof to her husband and they would have given up half 
the capital so that she might be free to dispose of it as she 
wished. This her relations declined, despite her suggestion 
that she might marry and exercise her power of appointment. 
In May, 1934, she married one N.Q., a man fifty years old, 
subsequently exercising her power of appointment in his 
favour. He was a near relation of her friends, but there was 
no evidence of any bargain or understanding fettering his 
complete control over the income appointed to him. E.N. 
saw him frequently but they did not live together. She died 

Farwell, J., held that the exercise of the power Was 
The relations appealed. 


in 1936. 
valid. 
Ciauson, L.J., delivering the judgment of the court dis- 
missing the appeal, said that twotypesof powers of appointment 
must be distinguished : (1) powers for an appointor to alienate 
in favour of a person filling a particular qualification (e.g., 
husband or wife) an interest in property with the result of 
diminishing pro tanto the interest passing to the persons to 
whom (subject to the exercise of the power of appointment) 
the property was given, and (2) powers for an appointor to 
select and define the beneficial interests inter se of the several 
members of a class of beneficiaries or their issue in a fund 
which (subject to the exercise of the power of appointment) 
was to pass in defined proportions to some or all of the 
members of the class. In the case of either type of power 
the appointment might be vitiated if it were shown to have 
been made upon a bargain or even an arrangement or under- 
standing fettering the appointed interest in the appointee’s 
hands in favour of the appointor or some outside party, or if 
it was directed to providing some advantage for the appointor 
outside party. Here the evidence 
There was no suggestion of dishonesty in the 
ordinary sense. There were, however, Cases where there had 
heen no fraud in the sense of dishonesty and no bargain 
between the appointor and the appointee, but yet the appoint 
ment had been treated as invalid because of the existence, 
though unknown to the appointee, of an intention that the 
purpose for which the power was created should be defeated 
and an object foreign to the power achieved : Jn re Marsden, 
t Drew, 594; Topham v. Duke of Portland (No. 2), U.R. 5 
Ch. 40; * Farwell on Powers,” 3rd ed., pp. 477-80. In all 
the reported cases in which appointments had been invalidated 
on this ground, the power fell within the second type above 


or some disclosed ho 


bargain. 


stated, It was not easy to see why the position of a person 
filling a particular qualification, in the case of a power within 
the first type, should be affected by the hope or even expecta 
tion on the part of the appointor that he would as appointee 
use or apply the interest given to him for some particular 
end. While, therefore, it might be that in the case of powers 
of the second type the court might inquire into the ultimate 
object which the appointor hoped to achieve and where that 
object was collateral might invalidate the appointment, there 
Was ho authority for the proposition that such an inquiry 
was possible in the case of a power of the first type defined. 
No principle would justify such an inquiry. The nature of 
the power, containing no element of selection among com 
peting objects of bounty, negatived the appropriateness of 
such an inquiry. In re Wright [1920] 1 Ch. 108, did not 
apply to this case. 





Roxburgh, Kt. 
and A. Gr. Cross 4 
Fre re, Cholme li Y io 


COUNSE!I 
Radcliffe, oS. 
SOLICITORS : 


& Muinns. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


J. S. Foste F. 
Co. . Fre shfields, Le S¢ 


Appeals from County Courts 
Simmons & Sons Ltd. ». Wiltshire 


Greer, Slesser and MacKinnon, L.JJ. 
Ist July, 1938. 


Costs AcTION BEGUN IN HigH Court—OrRbDER XIV 
PROCEEDINGS—ReEMIsSSION TO CouNTY CourRt—Costs To 
BE Costs 1x CausE—Costs BEFORE REMISSION—COoUNTY 
Court JUDGE REFUSING TO GIVE THEM TO SUCCESSFUL 
Partry—J URISDICTION—COUNTY Courts Act, 1954 


ne 


24 & 25 Geo. 5, c. 53), s. 73. 

Appeal from Birmingham County Court. 

The plaintiffs issued a writ in the Birmingham District 
claiming against the defendant, who had 
employed them as a commercial traveller, £43 11s. 6d., 
the balance of the price of goods sold and delivered. After 
the issue of the writ, £5 9s. was paid, and the plaintiffs took 
out a summons under Ord. XLV asking leave to sign judgment 
for the balance, £38 2s. 6d. The defendant denied that he 
owed this amount or any amount save £5 LOs., which he 
had received on behalf of the plaintiffs since the issue of 
the writ. The District Registrar ordered (1) that if he did 
not pay £3 10s. within seven days the plaintiffs should be at 
liberty to sign judgment for that amount ; (2) that he should 
be at liberty to defend the action as to the residue ; (3) that 
the action should be remitted to the county court ; and 
(4) that the costs of the application should be costs in the 
cause. The defendant counter-claimed for £15 8s. in respect 
of trave Wh y expenses incurred in the plaintiffs’ employment. 
His Honour Judge Ruegg, K.C., dismissed the claim and the 
counter-claim, giving the defendant county court 
on Seale B throughout and the plaintiffs costs on the counter 
claim on Scale A. A doubt having arisen whether the judge's 
direction included the High Court costs to the date of remission, 
the parties applied to him to resolve it, but he refused to deal 
with the application and said that the matter must be dealt 
The bill of costs drawn 


Registry been 


Vv 


costs 


with by the Registrar on taxation. 
up by the defendant’s solicitor included items of work done 
while the matter was in the High Court. These items were 
disallowed ‘by the Registrar on taxation on the ground that 
under the judge's order it was not intended that items prior 
to the remission should’ be included. 

Greer, L.J., allowing the defendant’s appeal, said that in 
the Ord. XIV proceedings the District Registrar was making 
an order with regard to costs in the High Court and meant to 
refer to costs on the High Court scale. It had been said that 
the effect of his order was to reserve those costs to the discretion 
of the county court judge. This would virtually mean striking 
out of the County Courts Act, 1934, s. 73, the words “ subject 
to any order made by the Court which ordered the transfer.” 
Such an order as this had not the meaning contended for by 
the plaintiffs, but was a direction as to how the costs should 
he paid (Koosen v. Rose, 76 L.T. 145). The judge had no 
power to alter that order, and if its meaning was not clear 
have asked the District Registrar. The appeal 
allowed as regarded the costs of the Ord. XI\ 
\s to the remaining costs before remission, the 


he could 
should be 
proceedings. 
judge had a discretion and materials on which he could exercise 
it. The case should be remitted to the county court for the 
costs to be taxed ink accordance with this View, 

Sutesser and MacKinnon, L.JJ., agreed. 

Claude Duveen : Morle. 
Michael Abrahams, 
Birmingham; Ward, Bowv 

s, of Birmingham. 
vorted by FRANCIS H. Cowper, LEsq., 


COUNSEL : 
SOLICITOR 
Bowes, of 
Highway & Son 


Sons & Co.. for Eric 


& Co., for W. L 


Barrister-at-Law.] 


and Hon. Benjamin Bathurst ; 
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Racecourse Betting Control Board +. Mount. 
19th July, 1938. 
GAMING AND WacGerinc-——Bets spy ToraLisator—-Monry 

Parp out By Mistake—Ricur ro Recover— RACECOURSE 

Berrine Act, 1928 (18 & 19 Geo. 5, c. 41), ss. 2 (8), 3 (3). 

Appeal from West London County Court. 

On the 16th June, 1938, the defendant won £42 10s. on 
two tickets which he had bought in a totalisator. At the 
window of the control room a temporary clerk paid him, 
according to the evidence, forty £5 notes plus a sum of £2 10s. 
in two £1 notes and one 10s. note. The defendant took this 
money except for ten shillings, which he said he left by 
mistake. The clerk said he took away £202. The mistake 
in amount having been observed, the defendant was fetched 
hack to the control rool, where in the presence of repre 
sentatives of the control board, he offered to return what they 
could prove he had been overpaid. They identified seventeen 
£5 notes of a series and these the defendant returned (i.e., 
a sum of £85). He refused to return the rest, but said that 
when he got home he would try to find out whether there 
was anything further owing to the control board. He said 
that he did not know the rules under which he was racing, 
nor the amount he had in his pocket when he was paid, nor 
how much he was paid. The control board now claimed 
£74 10s. (i.e., £202 less £42 10s. and £85) as money paid to the 
defendant in mistake or as money had and received by him 
for their use. The defendant relied on r. 4, made by the 
control board under s. 2 (8) of the Racecourse Betting Act, 
1928. This provided: ‘ Dividends should be examined 
before leaving these windows as mistakes cannot be rectified 
later.’ By a counter-claim he sought to recover £85 as 
money paid by him in mistake or as money paid for a considera- 
tion which had wholly failed. He alleged an agreement that 
if he repaid the £85 which he gave up the clerk would not be 
dismissed. The clerk had, in fact, been dismissed. His 
Honour Judge Hargreaves said that on the evidence the 
amount claimed in the action was the amount overpaid by the 
clerk and that, moreover, on the correspondence there was 
a clear intimation by the defendant’s solicitor that if in a court 
of law the plaintiffs could prove that the defendant was 
overpaid he would repay what had been so overpaid and would 
not rely on r. 4. His Honour further held that there was 
no such agreement as that relied on in support of the counter- 
claim. The mistake relied on by the defendant was that he 
did not know the terms of r. 4. His Honour held that this 
only meant that he was ignorant of the meaning of the 
agreement between the parties and that that was a mistake of 
law and not of fact. Judgment was given for the plaintiffs 
for the amount claimed and the counter-claim was dismissed. 

GREER, L.J., dismissing the defendant’s appeal, said that 
he was disentitled to sueceed by the express wording of the 
rules. When r. 4 referred to inability to rectify mistakes it 
referred to mistakes made by the ticket-holder and not 
mistakes by way of over-payment. The rule did not control 
the provisions of s. 3 (3) of the Act, which imposed on the 
control board an obligation to distribute the whole of the 
moneys staked among persons winning bets after deducting a 
percentage. There was no power to make gifts to persons 
who had not won. 

SLESSER and Mackinnon, L.JJ., agreed. 

CounseL: Picciotto, K.C., and D. Rosenberg ; Sir Robert 
Aske, K.C., and A. A. Watson. 

SOLICITORS : 


Greer, Slesser and MacKinnon, L.JJ. 


BRvill & Coleman. 


(Reported by Francis H. Cowprr, Esq., Barrister-at-Law.] 


Simmons & Sno s..; 


High Court—Chancery Division. 
Smith ». MacGowan. 
1L5th June, 1938. 


VENDOR AND PurcHASER—-SALE oF LAND BY AUCTION 
SEPARATE Lors—SEPARATE Bips—Convrracr In WritINnG 


Luxmoore, a. 





SIGNED BY PuURCHASER’S AGENT—ONE UNDIVIDED PRICE 
FOR ALL Lots ser OUT—WHETHER CONTRACT SPECIFICALLY 
KNFORCEABLE—LAW OF Property Act, 1925 (15 Geo. 5, 
ce. 20), s. 40. 

In this action the plaintiff claimed specific performance 
of an alleged contract dated the 24th September, 1937, 
whereby the defendant agreed to purchase for £775 (a) a 
freehold dwelling-house ; (6) another freehold dwelling-house ; 
and (ec) four cottages and certain shop premises. According 
to the statement of claim, she had on the 23rd September, 
1937, submitted these properties for sale by public auction 
as Lot 1, Lot 2 and Lot 3 respectively. It was stated that 
the defendant had orally authorised his solicitors to bid for 
them at prices not exceeding £250 for Lot 1, £125 for Lot 2 
and £400 for Lot 3. (The firm mentioned were the plaintiffs 
solicitors.) It was further alleged that at the sale the solicitors 
as agents for the defendant bid for each of the lots which 
were knocked down to them at the prices previously men- 
tioned. Further, it was stated that on the 24th September, 
1937, by an agreement in writing made between the plaintiff 
and the defendant by his agents, the defendant agreed to 
purchase the lots at £775. The defendant denied that the 
solicitors had any authority to sign the form of agreement 
or to bind him thereby, and relied on the Law of Property 
Act, 1925, s. 40. 

Luxmoore, J., said that a question had arisen with regard 
to the existence of a memorandum in writing sufficient to 
satisfy the Law of Property Act, 1925, s. 40. It was essential 
to look at the pleadings to see how the plaintiff stated the 
contract had been made. From the pleadings it was plain 
that there were three separate contracts, one in- respect 
of each lot. The bid for each lot had nothing to do with 
the purchase of the others. The agreement in writing was 
not a memorandum of the actual contract entered into. 
It was admitted that the agent for the defendant was not in a 
position to say that he had authority to combine the three 
separate agreements into one indivisible agreement for the 
whole of the properties. There was no memorandum of the 
contract which would satisfy the Act. Specific performance 
was asked, not of three separate agreements, but of one 
indivisible agreement which was not in fact the agreement 
entered into at the auction. Specific performance could 


7 


not be granted. 

CounsEL: Sir Herbert Cunliffe, K.C., and J. Nesbitt; 
Vaisey, K.C., and Winterbotham. 
Garrard, Wolfe, Gaze & Clarke, for Slaney & 
Swann, of Neweastle-under-Lyme; Waterhouse & Co., for 
Sherratt, Nelson & Mason, of Kidsgrove. 


[Reported by FRANCIS H. Cowpsr, Esq., Barrister-at-Law.] 


SOLICITORS : 


High Court—King’s Bench Division. 

Z Steamship Co. Ltd. ». Amtorg New York. 
Goddard, J. 18th May, 1938. 
SHIPPING—CHARTER-PARTY—RECEIVER OF CARGO MADE 

LIABLE FOR FREIGHT—ALLEGATION BY SHIPOWNERS OF 

OVER-DEDUCTION OF DispatcH Money—WHeETHER CLAIM 

FOR DIFFERENCE MAINTAINABLE AGAINST CHARTERERS. 

Action claiming overcharged dispatch money under a 
charter-party. 

The plaintiff steamship company chartered to the defendant 
a ship to take a cargo of coal from Mariupol to Boston, U.S.A 
Discharge of the coal at Boston was completed in eight days. 
The plaintiffs admitted that £108 15s. was deductible in 
respect of time saved in loading and discharging from the 
freight payable under the charter. The charterers having 
deducted a greater sum, the plaintiffs now sued them for the 
difference. The material provisions of the charter-party 
were as follows: “4. The freight to be paid on delivery 
of the cargo, the receiver of the cargo being bound to pay 
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freight on account during delivery if required by captain or 
owner. DD, load at the 
; ; : : 
600 tons per weather working day, Sundays, official and local 


Steamer ... to averave rate of 
for loading and 
S. Owners 


holidays excepted. b. . Time allowed 
discharging as pel clauses 5 and 6 to be reversible. 
shall have a lien on the cargo for freight charterers shall 
also remain responsible for freight but only to such 
extent as the owners have been unable to obtain payment 
thereof by exercising the lien on the cargo.” The defendants 
contended that the action could not be maintained ; that the 
freight was payable by the receivers of the cargo under cl. 8, 
and the charterers were only to be liable if the shipowners 
had exercised their lien but it had that, 
the ship having parted with the cargo to the receivers without 


heen ineffective ; 


exercising the lien, it was too late now to claim against the 
charterers ; that the that time for 
discharging was to be reversible allowed them to add the days 
saved at the port of loading to the days allowed for discharge 
at the port of delivery and then claim dispatch money for 
any days saved out of the total; and, with regard to a 
Saturday during the time for discharge at Boston, that, under 
the National Recovery Act, 1933, and the regulations made 
thereunder, Saturdays were official and local holidays within 


provision loading and 


the meaning of cl. 6 and therefore could not be counted in 
the time allowed for discharge. 

GoppARD, J., said that it had been contended by counsel 
for the plaintiffs that the charterers’ exemption only came 
into force if the lien were exercised and proved sufficient, and 
that, in calculating dispatch money, the whole of the cargo 
must be landed before the amount due for dispatch money 
ascertained : but landing the cargo was not the 
same thing as letting the receiver have it. In his (his lordship’s) 
opinion, cl. 8 meant that the charterers were only to be liable 
where the shipowners had exercised their lien but it had been 
insufficient to meet their claim ; and, as the shipowners here 
had not in fact exercised their lien at all, the claim against 
the charterers must fail. That disposed of the action, but, 
as the case might go further . 
about the other points which had been argued. In his opinion, 


could be 


he would say what he thought 


the charterers’ claim to group the days saved at both ends 
maintained, As to the last 
could not be either an 
* Official * implied declaration by 


together could not be 
Saturday at 
official or a local holiday. 


pot, 
Boston desc ribed “as 
the Government, and * local ”’ inplied recognition by all the 
trades in 
evidence that the Saturdays were recognised “Ss holidays hy 


a particular district, whereas here there was no 


any other trade but the coal trade. There must, however, 

be judgment for the defendants. 
CounseL: FE. W. Brightman, 

Willmer, for the defendants. 


Sonrerpors 2 Sinclair, Roche & 


for the plaintiffs ; iH. G. 


7 it pe rle 43 Constant and 
Constant. 
Barrister-at-Law ] 


{Reported by R. C. CALBURN, Esq., 


Sedleigh-Denfield ». St. Joseph’s Society for Foreign 
Missions and Another. 
Branson, J. 22nd June, 1938. 

Nuisance Fioopinc— Dircu LeapiInc TO CULVER' 
ENTRANCE TO CULVERT BLocKED--ENTRANCE PLACED 
ON DEFENDANT'S LAND WirHout PERMISSION—— DEFENDANT 
UNAWARE OF NUISANCE— PLAINTIFF ALSO UNAWARE 
LIABILITY. 

(ction 
(At the end of the garden of a house belonging to the plaintiff, 

Sedleigh-Denfield, ran a ditch on the other side of which was 

land belonging to the first defendants, St. Joseph's Society 

In 1937, 

to take the water from the ditch away underneath the premises 

of the second defendant, Mrs. Hillman, which adjoined the 


for damages for negligence and/or nuisance 


for Foreign Missions. a culvert, which was intended 


plaintiff's premises On the west, became blocked and Ove! 
flowed, causing the plaintiff the damage for which he brought 





} 
} 
| 
| 
| 
} 


The flooding Was caused by the blocking 
of the entrance The 
plaintiff contended as against the first defendants that the 


the present action 
to the culvert with leaves and debris. 
ditch, both where open and at the point where it was formed 
into a culvert, was their property, and that they had permitted 
the creation of a nuisance in the ditch by allowing it to be 
blocked by a culvert the intake of which was not properly 
protected The plaintiff sued 
the second de fendant as lessee of the premises under which 
the culvert ran, and he alleged that her predecessor in title 
filled up the diteh and inserted the culvert without properly 
and, further, 


avalnst possible obstruction. 


cuarding its entrance, thus creating a nuisance 
that under her lease she undertook to repair the culvert and 
keep it properly cleaned, so that it became her duty to her 
Its Causing a hulsance, 


lessor to prevent a duty of which 


the plaintiff could take advantage. The culvert was not 
fixture 


The 


second 
which 
blocked was not on her there 
as to the condition of the culvert where 
that the 
land, and 


belonging to the 
culvert 


a drain, watercourse or 
defendant's 


had hee one 


premises. opening to the 


premises, and 
Was ho complaint 
it ran under her 
part of the ditch running along the plaintiffs 
the part subsequently replaced by the culvert, had been 


preinises, Evidence was vivel 


at one time regularly cleaned hy servants of the first defendants 
on the assumption that it belonged to them. The culvert 
installed by the Middlesex County Council as 
the result of an agreement between them and the second 
defendant's title. It into the 
first defendants’ land, so that the entrance to it was on that 
land. No authority was obtained for this from the first 
defendants. There was a grating at the mouth of the culvert 
would have sufficient guard if it had 
Servants of the first defendants, 


came to be 


predecessor in projected 


which been a heen 


properly placed. who Saw 
the culvert b assumed that the work was being 
their therefore 


The plaintiff accordingly sued 


img put in, 
done by the authority of superiors, and 
did not 
the defendants for the damage done to his property hy the 
flooding. 

BRANSON, J., that the 
against the second defendant was that there was no complaint 
of the condition of the culvert where it ran under her premises. 


The defective opening to the culvert was in a place where she 


report the matter. 


said short answer to the claim 


had no rights and where she could not go without being a 
As to the first defendants, the best statement 


as applicable to a case like the 


trespasse! 


of the law present where 


someone, without the first defendants’ consent or connivance, 
had put something nto a ditch which, hy 


was to be found in Job 


rendering it liable 
to overflow, had caused a nuisance, 
Edwards Ltd. \ 
[1924] 1 K.B. 341, at p. do) 
to say that the first defendants were guilty of continuing the 


Bi rye ngham 


It Was impossible 


Company of Proprictors of the 
Navigations 
nuisance merely because their servants had seen its creation 
and failed to report it, thinking it authorised by thei superiors. 
It was accordingly 
first defendants to put the culvert right and abate the nuisance. 


as much open to the plaintifi aus to the 


It had been argued for the plaintiff that he was unaware of 


but that same argument had been used against 
the first defendants. Finally, it had that 
Rylands v. Fletcher, LR. 3 HL. 330, applied to the present 
case. But it was plain that, the ditch being one cut to drain 


the nuisance 


heen argued 


the land in the course of ordinary user of the land, and there 
being no evidence that any extra accumulation brought on 
to the land by the first defendants had caused the damage 
to the plait tiff, Rylands v. Fletche 
There must be judgment for the defendants 

COUNSEI Granville Sharp and H. V. Lloyd Jones. for the 
plaitifi > Hubert Hull and I for Lloyd, for the first defendants ; 
T. kK. Wiga 

SOLICITORS 
FP. W. Brow) 


teported by R. ¢ 


supra, had no application. 


See ond defer dant 
Mitchell & Co 


for the 
Valtz. a tham & Co. he 


CALBURN, Esq., Barrister-at-Law.] 














Bs 


July 23, 1938 


THE SOLICITORS’ JOURNAL. 


[Vol. 82] 607 








Consistory Court of Truro. 
In re St. Hilary, Cornwall. 


Sir William Montagu Graham-Harrison, Chancellor. 
20th June, 1938. 
ECCLESIASTICAL LAW—Partsu 
ORNAMENTS PETITION FOR 
(fOVERNING Court. 


REMOVAL OF 
PRINCIPLES 


CHURCH 
FACULTY 


In 1952, there being differences in the parish of St. Hilary in 
Cornwall between persons holding Anglo-Catholic views and 
persons holding extreme Protestant views, a petition was heard 
in the Consistory Court of Truro before the then Chancellor, 
Sir Philip Baker-Wilbraham, and a faculty was sought for 
the removal from the church of certain articles alleged to be 
illegal. An order for the removal of some of them was made. 
The incumbent, the Rev. Bernard Walke, who held strong 
Anglo-Catholic views, failed to comply and the articles were 
removed by the petitioners themselves. Most of them were 
subsequently replaced one by one, and thereafter remained 
in place. The incumbent also placed further articles in the 
church without the authority of a faculty. In 1937 the 
Rev. Charles Roffe-Silvester incumbent. He 
attempted as regarded church services to provide for both 
parties in the parish. A faculty was now sought by a 
parishioner to remove certain articles and ornaments from 
the church. Some of these had been included in the previous 
order of the court. 

The CHANCELLOR, having referred to In re St. Saviour’s, 
Hampstead [1932] P., at p. 138, said that a distinction must be 
maintained between ornaments by their very nature illegal 
and those which, though not necessarily illegal, might become 
so by reason of their being used for superstitious purposes or 
In the case of articles 
of the first class, a faculty, whether confirmatory or otherwise. 
could not be granted. 


hecame 


in connection with illegal ceremonies. 


In the case of articles of the second 
class, the court had a judicial discretion whether or not to 
authorise them. It had been argued that as to the articles 
removed in 1932 and improperly restored, the court was bound 
in law to follow the previous decision. That could not be 
accepted. The case must be dealt with on the same footing 
as an ordinary case of the introduction of articles into a 
church without a faculty. Circumstances had changed, and 
what might have been proper or necessary in the time of the 
old incumbent might not be necessary now. In opposition to 
the petition it had been argued that the court might exercise 
its discretion to refuse to treat an illegal article as being such, 
and order its removal if the result would be to stop some 
possibly illegal service because that would be a misuse of the 
faculty jurisdiction, and would in effect be trying ritual 
cases through that medium. There was no authority for 
that proposition. If an article was illegal the court “must 
order its removal. As to the articles and ornaments. in 
question, the six stone altars, the two aumbries, the old font 
used as a holy water stoup, the confessional box, the votive 
candle stands, the blue votive lamp, the two sanctuary lamps, 
four of the candlesticks on the High Altar, the sanctus bell 
and the thurible were illegal. Among the articles which, 
though not necessarily illegal, might become so if used for 
superstitious purposes or in connection with illegal ceremonies, 
were the Stations of the Cross, two crucifixes and images of the 
Blessed Virgin Mary, St. Joseph and St. Anne. As to a 
group of small pictures illustrating legends of the Cornish 
saints painted by distinguished artists and having great charm 
uid interest, the reasons suggested for removing them were 
that they were legendary and provoked frivolous remarks 
and ridicule, which the petitioner did not consider appropriate 
to God’s House. But the court should not be forced into a 
step by the laughter, even if unseemly, of uninstructed persons. 
It would be a gross act of vandalism to remove the pictures. 
The illegal articles should he removed, The font could remain 





on an undertaking by the incumbent not to use it as a holy 
water stoup. Before the removal of the altars was authorised 
the court must be furnished with a report by a competent 
architect, approved by it, giving particulars of the work 
involved and an estimate of the cost of making good any 
damage. The funds necessary must be in hand before 
removal was authorised. There was no principle for making 
an exception in respect of the Altar of the Dead which was a 
war memorial. As to the ornaments not necessarily illegal, 
it was of prime importance that the new incumbent had not 
used them for any superstitious purpose or illegal ceremony, 
save for certain candlesticks in which candles had been burnt 
ceremoniously. Account should also be taken of the 
decorative value of the articles. Some of these articles had 
been ordered to be removed in 1932, but there was a great 
difference between then and now. Then every article was 
likely to be used improperly but there was no such pre 
sumption now. Only the black and green crucifix would be 
included in the faculty for removal. From the inscription 
* Jesus Mercy, Mary Help,” below the large crucifix the two 
last words must be removed. There would be no order as 
to costs. The Chancellor added that things were possible 
without objection in town churches where church life was 
mainly congregational and not parochial, but in a country 
parish it was otherwise. There it was the duty of the 
incumbent to provide, if possible, something acceptable to 
both parties. 

CouNSEL: Jd. 
Hutchinson. 

Sonicrrors: A. J. Adams & Adams, for Coulter Hancock 
& Co., of Truro; FEvill & Coleman. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Ashworth; Vaisey, K.C., and Godfrey 





[For Table of Cases previously reported in current volume 
see page iii of Advertisements. | 








Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. ] 
Banks Preparing Wills. 

Sir,—Parliament has provided some wholesome statutory 
deterrents against the exploitation of the public through the 
preparation of conveyancing documents by unqualified 
persons, and The Law Society has recently made certain 
welcome recommendations against practices calculated to 
facilitate the banks’ increasing encroachments upon the 
provinces of our profession, but what is to be done about 
this matter of Wills ? 

More than once recently, IT have had under my notice wills 
to which bank managers have prepared (very badly) codicils, 
and now I am instructed by the executor to prove a will 
prepared for a client of mine by her bank on a sixpenny form, 
which, after a satisfactory appointment of the executor and 
a printed direction for the payment of debts, continues, in 
the inspired typewriting of the bank, as follows : 

‘I direct my Executors to sell my property and to 
hold the proceeds of my estate in trust for the benefit 
of my children in equal proportions until they reach the 
age of 21 years, the income until such time to be expended 
by my Executors upon their maintenance.” 

Only that. and nothing more, save for the printed testi 
monium and attestation clauses. The will is duly executed 
and attested. 

The testatrix having left a widower and three infant 
children surviving, I need not labour the questions created 
by a testamentary disposition which apparently stops short 
on the attainment by the children of the age of twenty-one 
years, and is silent as to the further devolution of the estate 
after that event. 
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No qualified practitioner would, of course, have been 
guilty of such a piece of comic opera drafting and the small 
estate must now be involved in unnecessary expenses, and 
all parties concerned in unnecessary trouble and anxiety, 
merely because some officious banker conceives himself as 
exempt from the application of the golden rule “ne sutor 
ultra cre pidam.” 

Deal, nS. 8B. 

9th July. 


Municipal Audit Systems. 

Sir,—The kind replies of Mr. W. L. 
to him by Mr. John Poole, still leave unanswered the original 
question, “ Is there anything in the Acts to prevent reversion 
to the elective audit system once the professional audit 


taynes, and the reply 


system has been adopted sab: 

Mr. Raynes says that in his first letter he assumes that a 
corporation can revoke a resolution establishing a certain 
system. Then he questions whether this view is erroneous in 
law, or not. If he will pardon my saying so, this appears to 
beg the original question. There does not appear to be 
anything in the Acts (and there have been no cases) which 
touch the point at all. 

His thrust at elective auditors should be made at the 
method of their appointment and the lack of their qualifica- 
tions which should have been insisted upon under the Act. 
The ss. 237 and 238 show this in their vague wording. 

The professional audit system practically adopts the very 
method that was rejected by Parliament. In the year 1900, 
the Secretary of the Local Government Board and the Home 
Secretary both insisted, in the House of Commons, that the 
Auditors appointed by the Council, and dismissible by the 
Council, were obviously inadequate. 

That is the position of the professional audit to-day. 
Under this system the ratepayers are deprived of any audit 
worth the name, for their protection. 

Many more damning facts could be given if space allowed, 

Finally, it would appear that the Council have power, at 
the instigation of the ratepayers, to revert to the elective 
audit system. If the whole country were persuaded of this 
fact an amending Bill would have to be introduced giving to 
elective auditors a longer period of office, and proper payment, 
and insisting upon their being fully qualified accountants. 

London, E.C.2. RATES PARLIAMENT.” 

12th July. 





Reviews. 


The Complete Valuation Practice. By J. E. Tory, O.B.E., 
F.S.1., assisted by M. EK. Mustror, M.A., LL.B., of Gray’s 
Inn, Barrister-at-Law. 1938. Demy 8vo. pp. xi and 
(with Index) 493. London: The Estates Gazette, Ltd. 
29s. 6d., post free. 

This book is an excellent guide to the principles and methods 
of valuing real property for private and public purposes. 
The valuation of “tenant right” and dilapidations is also 
dealt with. Chapters are devoted to the duties of receivers 
and the legal position of valuers. The various scales and the 
text of certain statutes set out in the Appendices are useful 
for ready reference. 


The Practitioner's Probate Manual. sy Pau URBAN, a 
Solicitor of the Supreme Court of Judicature. Seventeenth 
Edition, 1938. Demy 8vo. pp. xvi and (with Index) 
506. London: Waterlow & Sons, Ltd. 15s. net. 

This work is so well known that it would be superfluous 
to examine it here in detail. It is probably the standard 


work on the practice and procedure of obtaining grants of 


probate and administration, and can be relied on as 
authoritative and accurate. There has been little change 





in successive editions except to bring the work thoroughly 
up to date. 

It is unfortunate that we should have to weleome the 
seventeenth edition with a note of sadness. Mr. C. H. Picken, 
who edited many previous editions and by whose name the 
Manual was generally known, has died since the last edition 
appeared. The new editor, Mr. Paul Urban, states in his 
preface that Mr. Picken was in the midst of the preparation 
of the present edition when he died, and generously ascribes 
to him the praise. We have no doubt, however, that the 
new editor, with the acknowledged aid of Mr. Picken’s notes, 
has stepped easily into his predecessor’s shoes, and will 
maintain the hook’s high standard 

For the benefit of those few who are not acquainted with 
the Manual, we would state that its 500 pages relate solely 
to non-contentious probate work, and that its scope is bounded 
by the grant of probate or of administration as the case may 
be. Full forms are given with variations that should cover 
almost every set of circumstances, including precedents of 
Bills of Costs. The various fees and duties are set out in 
tabular form and there is a chapter containing the Non- 


Contentious Probate Rules. 


The Law Relating to Rent Restrictions. By 1. H. Jacon, 
LL.B... of Gray’s Inn, Barrister-at-Law. Second Edition. 
1938. Demy 8vo. pp. xvi and (with Index) 299. London : 
The Estates Gazette, Ltd. 10s., post free. 

The second edition of this book maintains the author’s 

viz., to state in simple narrative form the 

singularly difficult and complicated mass of legislation and 

The needs of laymen 


original purpose 5 


case-law relating to Rent Restrictions. 
are therefore met, as well as those of practitioners. The 
latter will find their particular requirements provided for in 
the Appendices, which set out the texts of all the Rent 
Restrictions Acts. 1920-1938. and also the tatutory rules 
and orders made down to the 27th May, 1938. Cases reported 
to the Ist June. 1938. are included, and there are tables 
illustrating the inter-relation of the above Acts and the 
Housing Act, 1936. with regard to alternative accommodation 
and overcrowding. The edition is well up to the standard 
of its predecessor, and is a useful contribution to the literature 


ona subject of far-reaching interest. 





Banquet to His Majesty’s Judges. 


The Lorp Mayor, Sir Harry Twyford, presided at the 
annual banquet to His Majesty’s judges held at the Mansion 
House on the Sth July. Proposing the health of the Lord 
Chancellor, his Lordship said that) Lord Maugham deserved 
the highest admiration for the manner in which he fulfilled 
one of the most important offices in a country which had 
been important for a thousand years and had had laws for 
two thousand. 

The Lorp CHANCELLOR, responding, referred to the great 
esteem in which is Majesty's judges including county 
court: judges, magistrates and the judges of Scotland-—were 
held all over the Continent ; and the impartial and efficient 
manner in which the judges of the [Empire worked in a wide 
variety of climates among peoples of every race, faith and 
custom. 

In proposing the health of the judges, the Lord Mayor 
said that the City of London was especially responsive to 
and appreciative of the work which was done by the High 
Courts of Justice. In these days of unrest, when privileges 
that had been carned were denounced, when liberty was so 
often confounded with licence, the judiciary stood unchallenged 
by friend or foe. It was the great arbiter to whom all turned 
for decision, recognising that they met with honest and 
impartial justice, uninfluenced by power, regardless of wealth, 
and impregnable to party fortunes. 

The Lorp Cuter Justice, Lord Hewart, in reply, said 
that perhaps there had never been a time when the real 
intrinsic worth of law and a sound legal system had been 
more sincerely or more gratefully recognised. In this country 
the benefits of the rule of law were taken for granted. In a 
treatise on photography the existence of the sun might be 
assumed, and he would not) dwell upon the conspicuous 
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merits of his unrivalled colleagues. 
old, they “thought themselves worthy of greatness, being 
and enjoyed, and more than enjoyed, the con- 
It was not even an official secret that 
His Majesty’s judges, trying cases in open court upon the 
meagre pittance which they received, made no_- small 
contribution to the welfare of mankind. 

LoRD ATKIN, who proposed the toast 
the Law,” said that it was almost exactly twenty-five years 
since he had first attended the banquet as a judge of the 
King’s Bench Division. Thomas Fox had said : Without 
the law the life of man is solitary, poor, nasty, brutish and 
short.” The legal profession were the necessary and essential 
ministers of justice. They were not breeders of strife ; their 
one aim was to compose strife. There were times when a 
lawyer must fight for his client: when he had been wronged 
and must be helped to recover his rights. He then fought 
with the arms of the warrior and not with the dagger of the 
assassin. 

The SOLIcrror-GENERAL, Sir Terence O’Connor, K.C., M.P., 
in reply, said he sometimes asked himself whether members 
of the Bar rendered the public service without which their 
privileges were in jeopardy. In the sense of the obvious 
direct’ eleemosynary services, such, for example, as_ those 
which a doctor rendered to his hospital patients, he had 
had his doubts. Sometimes in private practice he had not 
felt quite happy that he was putting at the disposal of poorer 
persons a fair share of the legal activity of which he was 
The fault was, he felt, not entirely his own but was 
Great as 


worthy,” 
fidence of the public. 


capable. 
partly due to a defect in the Poor Persons’ system. 
was their service, and greater as was that of the solicitors, 
who bore the brunt of Poor Persons’ work, all would rejoice 
if greater opportunities of service in that direction were 
afforded to them. In a more indirect way, however, the 
services of the Bar were at the disposal of the community 
in the highest possible way. No commission, no inquiry, 
none of the investigations into the social machinery of the 
country, could be conducted without the assistance, generously 
and freely given, of members of both branches of the profes- 
sion. Those contributions towards the reform of the law, 
many of them made through the medium of the Law Revision 
Committee, would not have been possible without the 
continuous and self-abnegating service of many members of 
the Bar. 

Sir FRANCIS SuiruH (President of The Law Society), also, in 
reply, declared that his birthday honour of knighthood 
connoted no personal merit to himself. It was a recognition 
of the inereasing part played by solicitors in public life. 
Did the Government require an Air Minister? They 
appointed Sir Kingsley Wood, a solicitor. Did they need a 
Minister of Transport ? They appointed Dr. Leslie Burgin, 
a solicitor and a member of the Council of The Law Socicty. 
Did the House of Commons require a Deputy-Speaker ? It 
appointed Sir Dennis Herbert, also a solicitor and a member 
of the Council. That was, no doubt, why His Majesty’s 
Government had selected the President of The Law Society 
for the dignity of knighthood. During his year of office it 
had been borne in upon him that the world had its fling at 
lawyers, but that criticism was an admission. The world 
knew that of all the secular professions the legal profession 
had the highest standard. This was not entirely due to 
immense respect for the holders of high judicial offices and 
their standards of right and justice. It was as much due to 
the high standard of the solicitors’ branch of the profession. 
The world instinctively caught at and criticised their actions 
and their standards and duly appraised them. In no other 
profession was one plunged so quickly into the stream of life, 
with its passions, its hopes, its despairs and its triumphs, 
and that both as an actor and as a witness. In a moment 
when the lights of liberty were going out all over the world, 
what thought sprang to his brain or breath to his lips but a 
hymn of praise to the law in whose name they were met that 
evening ? He thanked the company on behalf of the 16,000 
solicitors in England and Wales. 

Sir F. Boyp MERRIMAN (President of the Probate, Divorce 
and Admiralty Division) proposed the health of the Court 
of Aldermen and the Sheriffs of the City of London, and 
Sir ALFRED Bower, Bart., and Major and Sheriff W. F. 
CHAMPNESs replied. Mr. Justice CROsSMAN proposed the 
health of the Lord Mayor and Lady Mayoress. 


BINDING OF NUMBERS. 
_ Subscribers are reminded that the binding of the Journal, 
in the official binding cases, is undertaken by the publishers. 
Full particulars of styles and charges will be sent on appli- 
— to The Manager, 29/31, Breams Buildings, London, 
u.C.4. 


Like the good men of 


“The Profession of 





The Law Society. 
INTERMEDIATE EXAMINATION. 

The following Candidates (whose names are in alphabetical 
order) were successful at the Intermediate Examination 
held on the 15th and 16th June, 1988. A Candidate is not 
obliged to take both parts of the Examination at the same 
time. The name of the Solicitor with whom cach candidate 
placed in the First Class is serving under Articles of Clerkship 
is printed in parentheses. 

FIRST CLASS. 

Brian Davidson, B.A. Oxon (Mr. Albert) George Allen, 
D.S.O0., M.C.. of the firm of Messrs. Allen & Overy, of London), 
Alfred Gordon Gardner, M.A. Aberdeen (Mr. William Eric 
Adams, of London), Herbert) Sidebotham (Mr. Harold 
Sidebotham, of the firm of Messrs. Smith, Fort & Symonds, of 
Stockport), John Kenneth Warner (Mr. David Basil Harman 
Warner, M.A., of the firm of Messrs. Warner, Son & Brydone, 
of Tonbridge). 

PASSED. 

John Digby Hyde Bankes, M.A. Cantab., Anthony David 
Banwell, Ronald Bates, Max Bitel, Olof Jorgen Bjorkeroth, 
Rowland Wardle Burroughs, Donald Philip Chivers, Kenneth 
Robert Curry, Colin) William Denniss, Michael Llewellyn 
Dunlap, Hugh Alexander Powle Fowler, B.A. Cantab., Dudley 
Keith Green, Keith Forrester Grime, Nora Healey, Kenneth 
Frederick Hewitt, Donald Sheard Hunt, Leslie John Jackson, 
John Arthur Jayes, Gilbert Renouf Johnston, Richard Francis 
Keighley, Josiah Stanier Knobbs, Eric Douglas Courtenay 
Kadon Marshall, Richard Anthony Meyjes, James Aloysius 
O’ Loughlin, Samuel John Palmer, Thomas Gordon Bruce 
Poole, Reginald Ernest Smith, Ronald William Vernon 
Smith, Francis John Tabor, M.A. Oxon, Richard William 
Tyzack, Walter Rex Williams, Thomas Cuthbert) Bellamy 
Wilson, William Nixon Yates. 

The following candidates have passed the legal portion 
only :— 

Montague 
Bathurst, Ralph Bazley, 


Barnett, B.A. Oxon, Harold Edward Cort 
Betty Behn, Frederic Mackarness 
Bennett, Frederick George Bishop. John Kvelyn Blake, 
Alan Blakemore, Walter James Brindley, Denis Lumb 
Broadhead, William Robert Carr, Reginald James Chadwick, 
Thomas Keith Clayton, Guy Trafford Copestake, Claude 
Jacob de Meza, Anthony Horace James Driver, Antony 
Bydder Edwards, B.A. Oxon, Albert Edward Ellin, Robert 
Boggett Elson, Walter Plunkett) Willmott Elwell, B.A. 
Bristol, Norman Edward Farmar, John Dennis Fletcher, 
Leonard Aloysius Flint, Francis Henry Gaskell, John MeCarthy 
Geddes, Charles Clifford Green, Peter Wentworth Haines, 
tonald) Harold Edgar Heath, Graeme Francis Patrick 
Henderson, Arthur Geoffrey Holford, Dennis Raymond 
Htumm, William James Hutchinson, James George Iles, 
Maxwell MeGregor Johnson, Joseph Albert Jones, Ilan Henry 
Campbell Lake, Albert Benjamin Larcome, Bernard Herbert 
Leader-Williams, Kleazer Levy, Julian Gordon Linington, 
Arthur Lionel Lowth, Fergus Homersham McCleary, Walter 
Buchanan Maddan, M.A. St. Andrews, Robért Gerald 
Mayberry, James Ernest Freeman Miller, John Brian Owens, 
Norman William Parris, David Jonathan Peck, Norman 
Benedict: Power, Christopher Wightman Powers, B.A. Oxon, 
Colin Rawstron, Keith Woodroffe Robins, Isaac Royston 
Romain, Kric Frank Taylor, Margaret Ann Taylor, Michael 
Henry Taylor, Colin Hugh Scott) Thompson, Ivor Harold’ 
Kelland Thorne, Wilfrid Denis Turton, Harry Upton, Tom 
Vivian Walters, Lawrence William Weeks, Gilbert) John 
Wheat, Douglas Abraham White, John Wicks Widdicombe, 
Bernard Frederick Williams, Bryan Hugh Williams, John 
Lionel Collingwood Williams, Harold Willott, James Aubrey 
Wright. 
No. of Candidates, 272. Passed, 107. 

The following candidates have passed the trust accounts 
and book-keeping portion only. 

Montague Adler, Boris Altschuler, Cyril Anekstein, Keith 
\lexander Bain, Robert Alan Christopher Barbary, James Emrys 
Barnes, Seymour Beach, John Brian Holman Bisseker, B.A. 
Cantab., John Crewdson Ashton Bond, B.A., LL.B., Cantab., 
Norman Robert) Boyd, William Baird Charles Brander, B.A. 
Durham, Cyril Hrnest Brett, Wilfrid Lindsay Bullock, George 
Michael Burnett, B.A. Oxon, William Baden Cartwright, 
John Anthony Haddon Cave, Wolfe Churning, B.A. Leeds, 
Walter Alfred James Clark, Douglas Clift, B.A. Oxon, Joseph 
Ezra Ramir Cohen, LL.B. London, David Bruce Collenette, 
Philip Meurig Cowling, Michael Charles Croslegh, Henry George 
Crudge, LL.B. Bristol, John Andrew Culatto, Harry George 
Culliss, John Paul Culpin, LL.B. Birmingham, Basil Michael 
Davies, David Morgan Clement Davies, B.A. Cantab., Kenneth 
Kldon Davies, John Percival Deacon, Dennis Albert Derby, 
John Bridgman Duigan, William James Kldridge, Thomas 
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John Emerson, Catherine KMirian Kvans, 1L1.B. Wales. Vaughan 
Samuel Evans, John Leslie Fabel, Roy Thomas Fells. Charles 
Ellis Feneley, Kenneth Sutherland Ferguson, B.A. Cantab., 
Raymond King Field, Kenneth Nocl Finlay, Ellis Fletcher, 
John Hollister Kdward Franklin. B.A. Cantab.. William 
Bernard Gledhill, John Brian Green, BoA. Cantab.. Roger 
Peter Hall, Jennette Halpern, Douglas 
Hannah, George Tovey Hardee. Cyril Harris, Brian Fraser 
Harrison, Charles Tlattersley, Albert Hayhurst, Roland Owen 
Free Tlickman., Colin Elliott Hill Paul 
Rodwell Humble-Smith, George Ernest Insley, David Elidy1 
Howell James, BoA. Cantab.. LL.B. Wales, Arthur William 
Kemp, Jack Richard Lane, Anthony Pearce Leach, David 
David Theodore Clifford Leggatt. L1.13. Wales, John 
Noel Leuchars, B.A. Cantab.. John Lewin. Francis Lewis, B.A. 
Oxon, Herbert Adolf Maass. LL.B. Liverpool, Morton Morell 
Mackenzie. B.A. Oxon, Charles William  Tledley Coote 
MeLeavy, James Colquhoun Marris, Evelyn Massey. Lawrence 
Tennent Mead, Kenneth Allan Melrose, James KMdward 
Constantine Mitchell, BLA. Oxon, Francis Raymond Mountain, 
B.A. Oxon, Walter Murton, BoA. Cantab.. Wilfred) Horace 
Garratt Newton, Thomas Patrick Keith Oakey. John Lachlan 
Sutherland Oliver, William Claude Over, Abraham Palenberg, 
LL.B. Leeds, Montague Nocl Pell, Charles lan Mitchell Perey, 


Cieorge 


CGirieves, 


Hodyvson, Rover 


Lees, 





B.A. BCLL. Oxon. Erie Prior Piekering, Stanley Platt. 
George Arthur Poague, Frederick Fenton Pope, George Mehkay 
Porter, Reuben Poteliakoff. LL.B. London, Leslie John 
Potter, BLA. Oxon, John Philip Lavallin Puxley. BoA. Oxon, 


lan Henry Auber Redpath, John Vernon Rob, BoA. Cantab., 
Woolfa Rosin, Alastair Kinmont Ross, B.A. Oxon, Montague 
William Tlenry Salamon, BoA. Cantab.. James Rowland 
Schofield, Charles Hugh Nairne Scott, John Newton Scott, Lois 
Shawver, John Penn Sherbrooke, Perey David Simon, Arthur 
Smatles.Svdney James Geoffrey Smith, B.A. Cantab.. Ewart Rex 
Spooner, James Arthur Spurgeon, Raymond Morton Stanley, 
B.A. Cantab., Henry Fetherstonhaugh Stoker, Stanley George 
Sykes, Arthur John Ernest Taylor, LL.B. Liverpool, Philip 
Seth Taylor, BoA. Cantab., Sidney Taylor, Bastian Maitland 
Thompson, George Vernon Treloar, John Bridge Pyrer., B.A. 


Cantab., John Tlustler Walker, Erie Leonard Webb. Charles 
Francis Wegy-Prosser, BoA. Oxon. William Mark Welch, 
John Wellock, Richard Francis West. Solly Wien. LL.B. 


London. Tubert James Wildbore, Daniel Gareth Williams, 
John Hugh David Williams, John Leslie Williams. LL.B. 
Wales, Meurig Williams, BoA. Wales. Trevor Llovad Williams, 
LL.B. Liverpool, Derick Barrett Wilson, LL.B. London, Peter 
Thomas Woolley ~ Albert Wright. Alexander Lan W vlic. LL.B. 
London, George Yates. Horace Lewis York. 

No. of Candidates, 291. 0 Passed, 175. 





™“ . . 
Societies. 
The Manchester Law Socicty. 
ANNUAL MEETING. 
The ninety-ninth annual meeting of the Manehester Law 
Society was held at the Law Library. Kennedy Street, on 
3th July. Colonel C. FP. Morgan, the retiring President, being 


in the chair. 
The report 





presented at the meeting dealt) with many 
subjects which had engaged the attention of the Council 
during the past year. The present menibership was 409, 
which was an increase of fourteen over the figure at the close 
of the previous vear. The Council had held twelve meetings, 
and there had been thirty-three meetings of comunittees, 

The local committee of the Solicitors Benevolent Association 
Was continuing its efforts to increase support for and interest 
in the Association in the district and had since its constitution 
in 1935 succeeded in obtaining over sixty new subscribers. 

The Council had at the request of a member considered the 
possible liability of a purchaser's solicitor who accepted an 
undertaking by a vendor’s solicitor to discharge after com- 
pletion a building society mortgage out of the procecds of sale, 
inthe event of such undertaking not being implemented, The 
Council was of opinion that the prudent course was for the 
purchaser's solicitor to pay the proportion of the purchase 
money due to the building society by a separate 
draft in the society’s favour or to pay the same direct to the 
society. 

Two other opinions had also been expressed om questions 


banker's 


raised by members as to mortgage costs and contracts offering 
free conveyances to purchasers. 

Particulars were given of a number of scholarships and 
prizes awarded during the past year, including the award of 
the Stephen Heelis Medal for 1936. which had not been 
awarded in that year. 

The reports of the Poor Persons Committee and of the 
committee of the Poor Man’s Lawyer Association showed the 
increasing volume of work handled by both committees. 





There had been a marked increase in the number of hire 
purchase cases dealt with by advisors at the Poor Man’s Lawye1 
centres which seemed clearly to indicate the need of some 
means such as that now being considered by Parliament. 
Advice had been given at the five centres controlled by the 
committee in 3.975 cases during the year. 

The Poor Persons Committee emphasised the difficulty 
involved in bringing divorce proceedings on the new ground 
of incurable insanity. The present attitude of the medical 
profession, while understandable, appeared to be somewhat 
over-cautious and almost to stultify the operation of the 
section in question, 

Since the beginning of the present year the work of the 
committees had as the result) of the Matrimonial Causes 
Vet. L957. inereased to an almost alarming extent, and during 
its first six months no fewer than 986 forms had been supplied 
to applicants, of which some two-thirds had been returned 
completed. 

The President in the course of his) presidential address 
said that the past vear had not seen the usual flood of legisla 
tion. Statutes of the most importance to lawyers had been 
the Matrimonial Causes Act, L987. by which desertion for 
three cruelty or lunacy, provided new grounds for 
divorcee, and the Coal (Registration of Ownership) Aet, 1957, 
which established a register of coal properties. 

Perhaps the outstanding legal decision of the year had been 
that in Rose v. Ford (1937), SL Son. J. 683. in which the 
Hlouse of Lords held that in a claim in respect of a fatal 
accident damages might be awarded for the shortened expecta 
tion of life of the deceased person. This decision introduced 
anew principle and had had far-reaching effects. 

Much time and thought had been devoted during the year 
to the question of the establishment of minimum: seales for 
conveyancing costs. It was regrettable that this problem 
should exist to such a wide-spread degree as it left) ine the 
minds of the public a wholly crroneous impression that the 
statutory seale of charges was make an 
income a solicitor had to work hard and long, and 
in a city like Manchester he had heavy overhead expense 
for rent of offices, rates and salaries, which absorbed 60° per 
cent. or more of his receipts. There was however consolation 
for the lawyer in the thought that he did not suffer from: the 
extreme vicissitudes to which a merchant was liable. 

The Poor procedure was working satisfactorily, 
but in view of the great additional burden thrown upon it by 
the Matrimonial Causes Act it was essential that the number 
of conducting solicitors should be further inereased if- the 
work was to continue with despatch and efficiency. 

The President referred to the centenary celebrations 
of the granting of the Charter of Incorporation to Manchester, 
and to the fact that the Society was itself entering upon its 
centenary year which would be memorable for the visit) in 
September of The Law Society for its Provincial Meeting. 
Ile was sure that with Mr. Padmore as President and 
Mr. Mainprice as Vice-President the year would be an out- 
standing one in the history of the Society. 

It was a source of great satisfaction to him that his 
presidential year had ,closed with the membership at the 
highest figure it had reached for over ten years. There 
were still, however, a number of solicitors who might join 
the Society, but had not yet done so, and he hoped that 
they would come in and thus further strengthen the Society's 
position. 

In conclusion he paid tribute to the help he had received 
from the other officers and members of the Council and said 
that he would carry with him memorics of many happy 
experiences during his year of office. 

For the ensuing centenary year Mr. BF. oA. Padmere, the 
senior past president on the Couneil, on which he has served 
continuously since 1906, having in that period attended over 
S50 council and committee meetings, was elected President ; 
Mr. W. EK. M. Mainprice, also a past president, was elected 
Vice-President and re-clected for the tenth successive year as 
Honorary Treasurer; and Mr. A. HL. Goulty, who had held 
office as Honorary Secretary for the same length of time, was 
also re-elected. 

The meeting terminated with a cordial vote of thanks to the 
retiring President for his services during the past year. 


Vears, 


CXCOSSIVE, To 


adequats 


> 
Persons 





Parliamentary News. 
Progress of Bills. 
House of Lords. 


Anglo-Turkish (Armaments Credit) Agreement Bill. 
Read Second Time. [isth July. 
Bacon Industry Bill. 
In Committee. 





[19th July. 
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Brighton Corporation (Transport) Bill. 
Reported, with Amendments. 
Bristol Corporation Bill. 
Commons Amendments agreed to. 
Canterbury Gas and Water Bill. 
Reported, with Amendments. 
Chimney Sweepers Acts (Repeal) Bill. 
Reported, without Amendment. 
Coal Bill. 
Commons Amendments and Reasons considered. 


{14th July. 


{19th July. 
{lith July. 


9th July. 


Criminal Procedure (Scotland) Bill. 
Read Third Time. 
Diverce (Scotland) Bill) [formerly 
Marriage (Scotland) Bill |. 
Commons Amendments considered, 
Essential Commodities Reserves Bill. 
Read Third Time. 
Finance Bill. 
Read First Time. 
Fire Brigades Bill. 
In Committee. 
Green Belt (London and -Llome Counties) Bill. 
Reported, with Amendments. 
Guildford Corporation Bill. 
Reported, with Amendments. 
Hire-Purchase Bill. 
Read Third Time. 
Imperial Telegraphs Bill. 

Reported, without Amendment. [19th July. 
Ipswich Corporation (Trolley Vehicles) Provisional Order Bill. 
Reported, without: Amendment. (20th July. 
Land Drainage Provisional Order (Louth Drainage District) 

ill. 

Read Second Time. 

Lee Conservancy Catchment Board Bill. 
Reported, with Amendments. 

Local Government (llours of Poll) Bill. 
Reported, without Amendment. 

Lochaber Water Power Order Confirmation Bill. 
Read Third Time. {14th July. 

London County Council (Tunnel and Improvements) Bill. 
Read Third Time. (19th July. 

London Passenger Transport Board Bill. 
Reported, with Amendments. 

Middlesex Cour cy Council (Sewerage) Bill. 
Reported, with Amendments. 

Milk (Extension and Amendment) Bill. 
Read Second Time. [19th July. 
Ministry of Health Provisional Order (Bucks Water Board) 

Bill. 

Read Third Time. {20th July. 
Ministry of Health Provisional Order (Church Stretton) Bill. 
Read Third Time. [19th July. 

Ministry of Health Provisional Order (Cirencester) Bill. 
Read Third Time. [19th July. 
Ministry of Health Provisional Order (Ilorsforth) Bill. 

Read Third Time. (20th July. 
Ministry of Health Provisional Order (Llandrindod Wells) Bill. 
Read Third Time. [20th July. 

Ministry of Health Provisional Order (Rawmarsh) Bill. 

Read Third Time. }20th July. 
Ministry of Health Provisional Order (Wath upon Dearne) Bill. 
Read Third Time. [19th July. 

Naval Discipline (Amendment) Bill. 
Read Second Time. 
Newcastle and Gateshead Waterworks Bill. 
Read Third Time. 
Neweastle-upon-Tyne Corporation 
visional Order Bill. 
Reported, without Amendment. 
Nursing Homes Registration (Scotland) Bill. 
In Committee. {19th July. 
Pier and Harbour Provisional Order (Plymouth) Bill. 
Reported, without Amendment. }20th July. 
Rating and Valuation (Air Raid Works) Bill. 
Read First Time. [20th July. 
Rating and Valuation (Air Raid Works) (Scotland) Bill. 
Read First Time. }20th July. 
Registration of Still-Births (Scotland) Bill. 
Read Third Time. }20th July. 
Supreme Court of Judicature (Amendment) (No. 2) Bill. 
Read First Time. {20th July. 
West Hartlepool Corporation (‘Trolley Vehicles) Provisional 
Order Bill. 
Read Third Time. (20th July. 
West Midlands Joint Electricity Authority Provisional Order 
Bill. 
Reported, without Amendment. 


{Lith July. 
* Divorce and Nullity of 


{19th July. 
[19th July. 
[Isth July. 
20th July. 
[19th July. 
Lith July. 


| lith July. 


}20th July. 
9th July. 


[1th July. 


[19th July. 


(19th July. 


20th July. 


[19th July. 


(Trolley Vehicles)  Pro- 


(20th July. 


{20th July. 


[19th July. | 














Workington Corporation Bill. 


Reported, with Amendments. [19th July. 


Hlouse of Commons. 


Architects Registration Bill. 
Lords Amendments agreed to. 119th July. 
Bristol Corporation Bill. 
Read Third Time. 
British Museum bill. 
Read Second Time. 
Chichester Corporation Bill. 
Read Third Time. 
Coal Bill. 

Lords Amendments agreed to. [19th July. 
Coast Protection Bill. 
Read First Time. 

Finance Bill. 


[| ISth July. 
[19th July. 


20th July. 


[19th July. 


Read Third Time. 15th July. 
Food and Drugs Bill. 

Read Third Time. Isth July. 
Gateshead and District Tramways and Trolley Vehicles Bill. 

Amendments considered. [19th July. 


Hire Purchase Bill. 
Lords Amendments agreed to. 
Holidays with Pay Bill. 
Reported with Amendments. 
Isle of Man (Customs) Bill. 
Read Second Time. [19th July. 
Lochaber Water Power Order Contirmation Bill. 
Read Third Time. {Isth July 
Middlesex County Council (General Powers) Bill. 
Reported with Amendments. [Lith July. 
Milk (Extension and Amendment) Bill. 
Read Third Time. 
Penzance Corporation Bill. 
Read Second Time. 
Public Places (Order and Decency) Bill. 
Read First Time. 
Rating and Valuation (Air Raid Works) Bill. 
Read Third Time. [19th July. 
Rating and Valuation (Air Raid Works) (Scotland) Bill. 
Read Third Time. 119th July. 
Stanmore Unused Burial Ground Bill. 
Amendments considered. Isth July. 
Supreme Court of Judicature (Amendment) (No. 2) Bill. 
Read Third Time. th July. 
War Department Property Bill. 
Read Third Time. 
Wear Navigation and Sunderland Doek Bill. 
Amendments considered. 
Young Persons (Mmployment) Bill. 
Read Second Time. 


th July. 


1th July. 


[13th July. 
ISth July 


20th July. 


{14th July. 
19th July 


th July. 


Questions to Ministers. 
SOLICITORS ACCOUNTS RULES. 

COMMANDER MARSDEN asked the Attorney-General whether 
in view of the faet that the Solicitors Necounts Rules under 
the 1985 Act have failed to prevent defaleations, as shown by 
convictions of solicitors in the criminal courts, he will obtain 
a draft of The Law Society’s proposed amended rules for, 
publication in the Board of Trade Journal, so that they 
may be considered by Members of this Hlouse and by the 
public before adoption by the society ? 

CAPTAIN WATERHOUSE : My right hon. and learned: Friend 
is shortly receiving a deputation from The Law Society with 
regard to their proposals. Tle will discuss the question of 
publication, but he does not think the Board of Trade Journa! 
would be the appropriate medium. [13th July. 





Legal Notes and News. 


Ifonours and Appointments. 


The King. on the recommendation of the TLome Secretary, 
has appointed Mr. FrReperick GEORGE FRENCH to be Judge 
of the Island of Alderney in the place of the late Major Robert 
Walter Mellish. 

Mr. Hupert SINCLAIR MARTIN, solicitor, clerk to Northamp 
tonshire County Council, has been appointed Clerk to thi 
Kast Sussex County Council in succession to Mr. J.T. Metiveen, 
who has resigned owing to ill-health, after holding the position 
' Mr. Martin will also be Clerk of the 


for twenty-four years. a4 . . 
Ile was admitted a solicitor in LOLS. 


Peace for Kast Sussex. 
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Notes. 


Mr. Roland Champness is to act as Under-Sheriff to Mr. 
Frederick Rowland, who will take office as one of the Sheriffs 
of the City of London at Michaelmas. 


Mr. R. D. Poland, as chairman of the Law and City Courts 
Committee of the Corporation of London, gave a dinner at 
Skinners’ Hall on Thursday, 7th July, in honour of the 


former chairman, Mr. C. R. Algar. 
their hall 


The Law Society entertained at luncheon at 
on Tuesday, a party of German lawyers, 
the National-Sozialistischer Rechtswahrer-Bund. The German 
visitors were welcomed by Mr. Leslie Burgin, M.P., and 


Professor Noack returned thanks on their behalf. 
of Mr. Godfrey 


Messrs. 


A notice of the death on Saturday, 9th July, 
Durdle, after fifty-seven years faithful service with 
Harrison Powell & Tulk, 5, Raymond Buildings, Gray’s Inn, 
W.C.1, and Messrs. Beachcroft. Wakeford May & Co., 29, 
sedford Square, W.C.1, appeared in The Times last week. 


A correspondent in Malta informs us that the Report on 
the Registry of the Supreme Courts for 1937-8, which has 
just been issued, shows that since, some years ago, the course 
for solicitors was lengthened to five years, there has been 
almost a complete absence of new entrants to the 
and in great alarm the authorities have reduced the course 
to two years at the University and one year’s practical 
experience. It is predicted that this will have the desired 
effect of attracting newcomers to the solicitors’ profession. 


In the Divorce Court last 


profession, 


Wednesday, says The Times, 
the President gave a direction with regard to the admissibility 
in evidence of copies of the file of the Board of Control in 
suits for divorce on the ground of incurable 
mind. His lordship said that he wished to make it clear 
that without issuing an order in every case, he was prepared 
to admit copies of the file under r. 21 (1) (¢). He understood 
that there had been a certain amount of misapprehension 
on the point, but a copy was clearly admissible under the 
rule if an order was made. 


proceedings of a Select Committee 
private Bills on 13th July, 
referred to the 
leader of the Parlia- 
took a prominent 
rooms for a considerable 


At the opening of the 
of the House of Commons on 
the Chairman, Mr. W. W. Boulton, 
Sir George Talbot, who was for a time 
mentary Bar. He said that Sir George 
part in the proceedings in those 
time, and he was sure that all who were concerned in private 
Bill legislation would join in offering sympathy. Mr. R. F. 
Parker, on behalf of the Parliamentary agents, associated 
himself with the Chairman’s remarks. 








Court Papers. 


Supreme Court of Judicature. 
Group IL. 


EMERGENCY APPEAL Court Mr. JusTICE Mr. Justice 
Rora. No. 1. LUXMOORE., FARWELL. 
DATE. Witness Witness 
Part II. Part I. 
Mr. Mr. Mr. Mr. 
July 25 More Jones *More *Blaker 


26 Hicks Beach Ritchic *Hicks Beach *More 


x 27 Andrews Blaker * Andrews *Hicks Beach 
~~ 28 Jones Mor * Jones Andrews 

» wt Ritchie Hicks Beach *Ritchie Jones 
BO Blaker Andrews Blaker Ritchie 


Grovp II. Grovpr I. 


Mr. Justice Mr. Justice Mr. JusTice Mr. JUSTICE 
Morton. BENNETT. CROSSMAN. SIMONDS. 
Non-Witness Witness Non-Witness Witness 
Part LI. Part I. 
Mr. Mr. Mr. Mr. 
July 25 Hicks Beach Jones Ritchie * Andrews 
ae Andrews Ritchie Blaker * Jones 
“ PA f Jones Blaker More ¥* Ritchie 
= 28 Ritchie More Hicks Beach *Blaker 
oe Blaker Hicks Beach Andrews *Mor 
» 30 More Andrews Jones Hicks Beach 


*The Registrar will be in Chambers on these days, 
when the Court is not sitting. 


and also on the days 


The Long Vacation will commence on Monday, the Ist day of August, 
1938, and terminate on Tuesday, the llth day of October, 1938, 
inclusive. 


representatives of 


unsoundness of 


death of 





Stock Exchange Prices of certain 
Trustee Securities. 


Bank Rate (30th June. 1932) 2% Next London Stock 
Exchange Settlement, Thursday, 11th August 1938. 
; Middle Flat ~ Approxi- 
Div. Price Interest mate Yield 
Months. 20 July Yield. with 
1938. redemption 
ENGLISH GOVERNMENT ee tea ais aa 
Consols 4% 1957 or after... 1103 312 5,3 & O 
Consols 240, = eee oe a tase 76 35 9 -— 
War Loan 34°, 1952 or after ~ JD 103 3:8 Os 2.4 
Funding 4% Loan 1960-90 ... . MN 1144/3 910/383 1 8 
Funding 397, ries 1959-69 ... .- AQ! 99 307:3 10 
Funding 23% Loan 1952-57 ... os oa Ba 216 8 219 2 
Funding 24% q? oan 1956-61 .. ja AO 913,214 8|3 0 4 
Victory 4% L oan Av. life 22 years ... MS! 1122 |31011,/3 3 8 
Conversion 5% Loan 1944-64 -. MN 1144;4 7 412 3 0 
Conversion 34% Loan 1961 or after AO 104 374/13 6 O 
Conversion 3% Loan 1948-53 ee MS 1023 218 6 214 0 
Conversion 24% Loan 1944-49 .- AO’ 100 210 0;2310 0 
Local Loans 3% Stock 1912 orafter JAJO 89 = 3 5 — 
Bank Stock . on yee .. AO 3494 3 8 8 — 
Guaranteed 23%, Stock (Irish Land 
Act) 1933 or after ... JJ 834 3 510 _ 
Guaranteed 3% Stock ¢ (Irish Land 
Acts) 1939 or after . ia os JJ 90 3.68 nm 
India 44% 1950-55 ... .. «. MN 113 319 8|/3 3 7 
India 3$% 1931 or after .JAJO 9 (313 8 — 
India 3°, 1948 or after JAJO| 82 313 2 _— 
Sudan 44% 1939-73 Av. life 27 years FA 1093 42 2:'318 5 
Sudan 4% 1974 - ed. in part after 1950 MN 110 312 9/219 11 
Tanganyika 4° ° Gui rKe* 1951-71 FA 110 |312 9/3 1 1 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 106 4 411/212 11 
Lon. Elec. T. F. aa 24% 1950-55 FA 92 214 4/3 1 9 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ 102 318 5;';3 16 8 
Australia ‘( ommonw’th) 307 1955-58 AO 89 $3 75/1316 ll 
*Canada 4% 1953-58 cee Boe MS 109 313 613 429 
*Natal 3% 1929-49 ... a be JJ} 100 |3 0 01:3 0 0 
New South Wales 34% 1930- 50 oe JJ 97 312 2;316 4 
New Zealand 3% 1945 re — AO 94 3 310;4 1 6 
Nigeria 4%, 1963 sa i .. AO 108 314 1/310 3 
Queensland 34% 1950-70... ve JJ; 96  31211'314 & 
*South Africa 34% 1953-73 ... vine JD 102 3; 8 813 6 7 
Victoria 34% 1929-49 se ae AO| 9 |311 5|;3 14 5 
CORPORATION STOCKS 
Birmingham 3% 1947 or after oe JJ 86 3 9 9 — 
Croydon 3% 1940-60 : . AO 0 |3 26/3 6&6 2 
*Essex County 34% 1952- 72 - 0D 108 |3 8 O13 4 7 
Leeds 3% 1927 or afte or JJ 86 39 9 — 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase... JAJO 101 39 4 _ 


London County 24% Consolidated 

Stock after 1920 at option of Corp. MJSD 73 3.8 6 —_ 
London County 3% Consolidated 

Stock after 1920 at option of Corp. MJSD = 87 
Manchester 3% 1941 or after = FA 86 
Metropolitan Consd. 24% 1920-49 ...MJSD 99 
Metropolitan Water Bo: ard ™~ a” 


9 O — 
o) a 


bo we 
= 


Southern Rly. 
Southern Rly. §° 


5° Guaranteed 
© Preference 


1264 3 
108 |412 7) — 


1963-2003... soe -. AO) 90 |3 6 8/3 7 8 
Do. do. 3% “ B” 1934-2003 bes MS 92 3 5 3/3 6 0 
Do. do. 3% “ E ” 1953-73 ia JJ 96 £3 2 6/13 310 
*Middlesex ¢ Jounty Council 4% 1952-72 MN_ 107 314913 7 3 
* Do. do. 44% 1950-70 _... .. MN 113 |319 8|3 3 7 
Nottingham 3% Irredeemable — Bemis? — 
Sheffield Corp. 34% 1968... vee JJ 1018 3 9 0/3 8 5 
ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture JJ 1094 313 1 - 
Gt. Western Rly. 4494 Debenvure ... JJ 1154 317 11 — 
Gt. Western Rly. 5% Debenture JJ 1305 316 8 — 
Gt. Western Rly. 5% Rent Charge ... FA 1274'3 18 5 — 
Gt. Western R ly. 5% Cons. Guarant ed MA 1274 3.18 5 — 
Gt. Western R iy. 5 o, Preference MA lll 410 1 ae 
Southern Rly. 49% Debenture — JJ 107 314 9 — 
Southern Rly. 4%, Red. Deb. 1962-67 Rng 107 314 9/311 2 
A ; 
A 


== 


* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date. 


et ee eee 
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